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PREFACE 



These lectures upon Drawing Wills and the Settlement 
of Estates were delivered to the students of the Law De- 
partment of the University of Pennsylvania, the former 
in October, 1907, and the latter in January, 1909. The 
lecture on Drawing Wills was first published in the 
American Law Register for November, 1907, and is now 
re-published with the consent of that periodical. The 
other lectures are now printed for the first time, and are 
all g^ven substantially in their original form except that a 
few references have been added to recent decisions, &c. 

As Lawyer Thompson remarked in The Ordeal of 
Richard Feverel, "Ours is an occupation which dries the 
blood." With this in mind perhaps the indulgent reader 
may be disposed to ag^ee with the maxim of Horace, 
Duke est desipere in loco, and also remember the lines of 
that poet in excusing him — 

qui miscuit utile dulci 
Lectorem delectando pariterqu^ monendo. 

John Marshall Gest. 
July I, 1909. 
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PART I. 



DRAWING WILLS. 



Every man who knows how to write thinks he knows 
how to write a will, and long may this happy hallucination 
possess the minds of our lay brethren, for surely St. Ives, 
the patron Saint of lawyers, extends to none a heartier 
welcome in the life beyond than to the Jolly Testator who 
makes his own will.^ 

But with deference to the amateur lawyers, it is by 
no means easy to draw a proper will. Lord Coke said, 
in Butler and Baker's case,^ a case argued 21 times, he 
being of counsel : "I find great doubts and controversies 
daily arise on devises made by last wills .... in 
respect of obscure and insensible words and repugnant 
sentences, the will being made in haste, and some pretend 
that the testator in respect of extreme pain was not 
compos mentis, and divers other scruples and questions 
are moved upon wills. But if you please to devise your 
lands by will, make it by good advice in your perfect 
memory and inform your counsel truly of the estates 
and tenures of your land and by God's grace the resolu- 
tion of the Judges in this case will be a good direction 
to learned counsel to make your will according to law 
and thereby prevent questions and controversies." 

For some three centuries this sound advice has been 



(i) Sanctus Yvo erat Brito, 
Advocatus et non latro 
Res miranda populo, 
(2) 3 Rep. 36a. 
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open to him who will read it and yet testators have such 
a reluctance to pay a fee to a lawyer, that they will draw 
their wills themselves, sometimes with the assistance of 
Dunlap, or have them, as Lord Coke says in the preface 
to the second volume of his Reports, "intricately, ab- 
surdly and repugnant set down by parsons, scriveners 
and such other imperites." 

"Few men," says Lord Coke, again, "pinched with the 
messengers of death have a disposing memory." "Such 
a will," he adds, "is sometimes in haste and commonly by 
slender advice and is subject to so many questions in 
this eagle-eyed world. And it is some blemish or touch 
to a man well esteemed for his wisdom and discretion 
all his life, to leave a troubled estate behind him, amongst 
his wife, children or kindred, after his death." ^ 

Sir Charles Butt, of the Probate and Divorce Division, 
is quoted by G. W. E. Russell in his amusing book, 
Seeing and Hearing, as saying that though the aspect 
of human nature which is exhibited in Divorce, is not 
ideally beautiful, it is far less repulsive than that which 
is disclosed by Probate. Others more familiar with the 
Divorce Court will be able to judge of the correctness 
of the comparison, but it is certainly true that the settle- 
ment of estates affords an opportunity for the display 
of all the mean, ignoble and hateful traits of human 
nature. This is sometimes unavoidable, but is frequently 
called forth by a foolish or badly drawn will. Says 
Byron : 

"The lawyer and the critic but behold 

The baser sides of literature and life 
And nought remains unseen, but much untold 

By those who scour those double vales of strife." 

(3) Preface to 10 Rep. 
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A will should, therefore, be made deliberately with 
sufficient time for consultation and revision. Few tes- 
tators know their own mind, and a death bed will is as 
sorry a substitute for a carefully prepared instrument 
as a death bed repentance is for a well-ordered life. 
Yet it is astounding how frequently from indolence, 
procrastination or superstition, men will postpone this 
needful act until the last. Some, like old Euclio in Pope, 
with the ruling passion strong in death, cannot endure 
the thought of parting with their possessions even post 
mortem, and die intestate. 

I have drawn a will in a hospital, while the surgeons 
were making ready in the next room to operate upon 
the testatrix, and found the situation did not tend to 
clarify the mind of client or counsel. 

Nor is it always easy for a lawyer to draw a will. To 
do it aright, the draughtsman should know all the law 
on the subject, but he cannot carry Jarman, Theobald 
and Williams in his head, and, moreover, practical ex- 
perience suggests a great many things which are not con- 
tained in the books. It may, therefore, be an assist- 
ance to some to give a few general hints upon the subject 
of some of the essentials which should be observed, and 
some of the more frequent errors which should be 
avoided ; and even if you already know these suggestions, 
remember that " 'Tis the taught already who profit by 
teaching." 

The uninstructed and inexperienced think it a very 
easy matter to set down their wishes in plain language, 
but the difficulty is double. First, there is the imperfect 
nature of the human mind. The layman or careless 
lawyer writes only from a particular standpoint, and 
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considering only the probable or natural contingencies, 
fails to provide for others. He assumes, for example, 
that his wife and children will survive him and die in 
order of seniority, the children leaving issue, whereas 
he should consider the effect of death, infancy or mar- 
riage of the beneficiaries under all possible combinations. 

To cite a recent example. In Carter's Estate,* the 
testator after a residuary trust for children for life, be- 
queathed the principal "to any widow, husband or chil- 
dren surviving any such child, in such proportions as 
are provided by the intestate law, and in default of such 
widow, husband or children, then to the brothers and 
sisters of such deceased child." A son died leaving a 
widow but no children, a contingency not expressly pro- 
vided for, but which might have been foreseen. 

The Court awarded one-half of the estate to the widow 
of the deceased son, and the other one-half to the testa- 
tor's surviving children, which the testator may or may 
not have intended. 

Second: There is the imperfection of language itself 
to be considered. Words, the only method of expressing 
thought, may be ambiguous or uncertain in their meaning. 
To use them properly requires education and experience, 
and when technical terms are employed, as they must 
frequently be, an adequate knowledge of the art to which 
they belong, is necessary. If every testator had a clear 
idea of what he wanted to say and knew the precise 
meaning of the words which would convey that idea and 
no other, there would be no necessity for construction 
or interpretation, the object of which is to supply the 
deficiency of the written expression. But so often the 

(4) 217 Pa. 542. 
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ordinary meaning of the words leads to a result so foolish 
or unjust as to ground an inference that the real meaning 
of the testator has not been understood, that although 
the correct meaning of his words is clear enough, the 
meaning in which the testator used them is something 
different. 

But the difficulty is to establish a rule of interpreta- 
tion which shall be neither too rigid nor too flexible. 
To say that the intention of the testator is the pole star 
of construction, is merely to formulate the trouble with- 
out giving a remedy for it. The intention is to be sought 
primarily in the words, as the pole star in the sky, but 
sometimes the pole star is so obscured in the clouds of 
words that it takes a skillful astronomer to see it. 

Lord Eldon in construing a will as to which he said he 
had doubted for twenty years, said that in trying the 
meaning of phrases in the will, you may look at all the 
circumstances in which the Court might have been called 
upon to determine the meaning of the same phrases, 
applied to a different state of circumstances.^ 

Whether or not this be a correct method for the con- 
struction of wills, after they have gone into effect, it is 
very likely to be employed and it is, therefore, advisable 
for counsel to test his work by this canon. 

Do not risk a catastrophe by running too near the edge, 
lest you may, unfortunately, pass it. "A surplus of cau- 
tion does no harm, a want of it may spoil all.'* Fol- 
low, therefore, the approved forms and precedents, and 
do not try experiments at your client's risk. Eventus 
varios res nova semper habet, said Lord Coke.® A 

(5) Earl of Radnor v. Shafto, 11 Ves. 457. 

(6) Co. Litt. 379 a. 
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novelty invariably produces variable results — and again 
he said, "It is safe for the Client and for the Counsellor 
also (if he respect his conscience) to follow Presidents 
formerly approved and allowed, and not to trust any 
new frame carved out of his own invention." '' 

As a will is the formal expression of the client's in- 
tention respecting his entire estate, the draughtsman 
should, as a rule, be well informed as to all the conditions 
which surround his client. He should put himself in 
his client's place or, to use an expression of Lord Justice 
James, in Boyes v. Cook,® place himself in his client's 
arm chair. He should, moreover, consider the contem- 
plated will from the standpoint of the testator's family. 
How far counsel should endeavor to prevent the testa- 
tor committing by his will any injustice, real or even 
apparent, towards his wife or children or others for whom 
he might, naturally, be expected to provide, is a ques- 
tion which cannot be readily answered, and the answer 
will often depend upon the closeness of the professional 
relation and the extent to which the client desires to be 
advised. But counsel should at least point out the prob- 
able effect of the will so that the testator may have full 
opportunity of considering his act. 

Be careful, however, in advising, not to incur the risk 
of being accused of having made the will yourself, like 
Dr. Johnson's friend Chambers, who drew a will for one 
of their common acquaintances. Said Johnson, "He 
believes he has made this will, but he did not make it; 
you, Chambers, made it for him. I trust you had more 
conscience than to make him say, 'being of sound under- 

(7) Co. Entries Preface. 

(8) 14 Ch. D. 56. 
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Standing!' ha, ha, ha!" The idea amused Johnson so 
that, according to Boswell, he went into a convulsion 
of laughter, "and sent forth peals so loud that in the 
silence of the night his voice seemed to resound from 
Temple Bar to Fleet ditch." 

Sometimes a testator, to prevent litigation, will direct 
that any dispute as to the construction of the legil 
meaning of the Will shall be referred to his executor or 
other person named. This is an old practice and instances 
may be found in the wills printed in the Paston letters. 
Our Orphans' Court approved it in Phillips's Estate,® 
but in view of other cases,^^ the question cannot be said 
to be clear, and it is much better to have all legal ques- 
tions settled by the constituted authorities, who have 
no connection with the will or the family of the decedent 
and can act impartially. 

Some counsel advise where an estate is left for the 
benefit of widow and children, that the widow shall be 
given a power of appointment among the children, as in 
this way her influence over them is preserved and she is 
enabled to make the final disposition of the estate suit- 
able to their various needs at the time of her death. As 
Jarman points out, this has also the effect of preventing 
the children from disposing of their remainder interests. 
The advisability of the plan depends so much upon the 
conditions of each case, the ages and characters of the 
parties, the size of the estate and the needs of the children, 
that no general rule can be laid down. But if such a 
power is given, it is well to draw the power so that its 



(9) 10 Pa. C. C. 374. 

(10) Drennan's Estate, 33 Pitts. L. J. 338; Reill/s Estate, 200 Pa. 
588. 
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exclusive nature shall be clear, that is, give the donee 
the unmistakable power to select certain from the class 
to the exclusion of the others. This will avoid such 
questions as were raised in Neilson's Estate,^^ and Van 
Syckel's Estate. ^^ Remember also that a power to ap- 
point among children, cannot be executed in favor of 
grandchildren,^^ and if the donee is intended to have the 
power to establish a trust, it is prudent to state it in 
terms, bearing in mind the rule against perpetuities. 

In taking instructions for the will, it is a good plan 
to have the client write a preliminary draft himself, as 
a basis to work on. This is a great assistance to counsel 
and if the will should be contested, the holographic mem- 
orandum will often prove valuable as evidence. This 
memorandum may, if not too faulty, be signed as a tem- 
porary will, to the relief of the client's mind, for even 
if a man postpone making his will for ten years, he gen- 
erally, when he consults counsel, wants it written over 
night. 

If the testator is in active business, it is frequently 
necessary to direct how it shall be wound up or continued, 
and the executors should have power given to them cor- 
responding with their duties and responsibilities. Per- 
haps the will should direct the incorporation of the busi- 
ness, on which point, consult the Act of April 22, 1889, 
§1, P. L. 42. If the testator has partners, his partner- 
ship articles should be examined, as they may contain im- 
portant provisions. 

The mental condition of the testator, himself, should 

(11) 17 W. N. C. 326. 

(12) 24 Pa. C. C. 241. 

(13) Horwitz V, Norris, 49 Pa. 213. 
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be carefully considered. Testamentary capacity is not 
always a simple matter to determine, but counsel should 
be satisfied with respect to it, aside from the natural 
presumption in favor of the testator's sanity arising 
from his judicious selection of counsel, for if the will is 
afterwards contested on the ground of incapacity, the 
draughtsman will be called as a witness, and runs the risk 
of stultifying himself if the testator's lack of capacity 
appears. If the testator is ill, and under the care of a 
physician, it is sometimes advisable to consult with him 
and with the nurse in attendance and have the doctor and 
nurse act as witnesses; remembering, however, that their 
non-professional opinions as to testamentary capacity are 
by no means final and should be received with caution. 

One form of testamentary incapacity is especially note- 
worthy because its existence is sometimes hard to detect, 
namely, a morbid delusion as to the character or conduct 
of wife or child or heir-at-law. Thus, in the leading case 
of Dew V. Clarke, ^^ the testator, a man of intelligence 
and education, thought his daughter was a child of the 
devil, and the special property of Satan, and treated her 
with great barbarity. From the evidence, it seemed 
quite clear that Satan was not an active factor in the 
problem, and the will which made an inadequate pro- 
vision for a dutiful daughter, was set aside. 

With this decision may be compared the case of 
Thomas v. Carter,^^ which resembles it in several particu- 
lars. It must not be forgotten that under our law, a tes- 
tator has and ought to have the right to prefer one child 
to another, and he may omit to provide altogether for 

(14) 3 Addams Ecc. 79. 

(15) 170 Pa. 272. 
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his family, except so far as the law protects widow and 
after born children. He may if he chooses omit the tra- 
ditional bequest of a shilling.^® It may sometimes be 
difficult to ascertain the testator's motives or how far 
he has been influenced by erroneous belief. "There is no 
possibility of mistaking midnight for noon, but at what 
precise moment twilight becomes darkness is hard to de- 
termine." ^'^ 

Fortunately for the majority of testators, no great 
degree of education or intellect is necessary, nor need 
they be in possession of all their senses. The law has 
been summed in these words : 

"A person of sound and disposing mind and memory is one who 
has a full and intelligent knowledge of the act he is engaged in, a 
full knowledge of the property he possesses, and an intelligent per- 
ception and understanding of the disposition he desires to make of 
it, and of the persons and objects he desires shall be the objects of 
his bounty. It is not necessary that he should collect all these in 
one review. If he understands in detail all that he is about, and 
chooses with understanding and reason, between one disposition and 
another, it is sufficient. The question for determination is, were his 
mind and memory sufficiently sound to know and understand the 
business in which he was engaged at the time when he executed the 
will." 

Those who have ' read the Count of Monte Christo, 
will remember how old Noirtier made his will. He could 
neither speak nor handle a pen, but could see and hear, 
and was accustomed to shut his eyes when he meant 
Yes, to wink when he meant, No. With the assistance 
of a dictionary, and their native intelligence, the notaries 
ascertained his wishes, wrote his will, read it in the 
presence of witnesses, and sealed it in accordance with 



(i6) Emernecker's Estate, 218 Pa. 369. 

(17) Lord Cranworth in Boyse v. Rossborough, 6 H. L. C. 45. 
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the French law, which very conveniently did not require 
the testator's signature. 

Before the will is drafted, instruct your client carefully 
as to the intestate law, which will govern the disposition 
of his estate, in case no will were made, and ascertain 
to what extent his wishes are different, and do not fail 
to refresh your memory as to the intestate law in unusual 
cases of collateral kinship, for, as Lord Coke says, "No 
man can carry the words of a positive law by parliament 
in his head." 

Under the intestate law in Pennsylvania, a wife, if 
there be issue, is entitled to one-third of the real estate 
for life and one-third of the personalty absolutely, and 
one-half in the same way if there be no children or issue ;^® 
and the wife may take against the will the same part 
that she would be entitled to take, under the intestate 
law, if there be no will. A husband, on the other hand, 
takes under the intestate law, the real estate, as tenant 
by the curtesy and a child's share only, of the wife's per- 
sonalty; and if there be no children or issue, the whole 
of the personalty ; but may take against the will, not what 
he would have taken under the intestate law, but either 
the part or share that his wife could take against his will, 
or his life estate in the realty as tenant by the curtesy. 

Remember, also, that the entire scheme of the will may 
be dislocated by such election and, therefore, after the 
will is drawn, but before it is executed, consider the effect 
of the election upon each provision of the will under the 
different possible contingencies. 

(i8) The recent Act of April i, 1909, P. L. 87, provides that the 
widow where there is no issue shall first have $5,000 in real and 
personal property, and one-half of any balance that may be left, 
either for life or absolutely. 
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Sometimes it is desired to provide for the case of the 
remarriage of husband or wife, which has been known 
to happen, and in this case, it is well to guard against 
the event by clauses of limitation rather than condition. 

Always inform a testator that his subsequent marriage 
will give his wife her legal rights in his estate, and a 
testatrix, that her marriage will revoke her will alto- 
gether, and that in either case, the subsequent birth of 
issue unprovided for in the will, will work a revocation 
pro tanto}^ 

Circumstances may arise where it may be permissible 
to prepare a will without having a personal interview 
with the testator, but this should rarely happen, espec- 
ially as the go-between is very likely interested in the 
will. The conduct of a solicitor in such a case was se- 
verely criticized in Rogers v. Pittis,^^ and it hardly needs 
argument to show that for very many reasons a lawyer 
should be extremely careful when asked to draw such a 
will. 

Another word of caution may not be out of place. 
Do not write a will for a stranger. Counsel should be 
thoroughly satisfied of the identity of the person whose 
will he assumes to draw, and should require an intro- 
duction or identification. 

A will should properly begin with the name and domi- 
cile of the testator. This is a very advisable precaution 
in the cases of those persons who, while regarding a 
certain city as their home, it may be because of their 

(19) Owens V, Haines, 199 Pa. 137. As to what constitutes a 
sufficient provision, Newlin's Estate, 209 Pa. 456, and Randall v, 
Dunlap, 218 Pa. 210, may be profitably consulted. See also 53 Ameri- 
can Law Register 441, for an interesting review of the decisions. 

(20) I Addams Ecc. 47. 



FOR DRAWING WILLS. 1 3 

birth or former residence, or because of the location of 
their property, nevertheless may not have lived there for 
years. These citizens of the world spend their time in 
travelHng abroad for the sake of health, recreation, busi- 
ness, the education of children &c., and like birds of 
passage, these social vagrants have no real home. It is, 
therefore, well to begin with a clause expressly stating 
that the testator has not abandoned his domicil and in- 
tends his will to be proved and his estate administered in 
a particular city. 

Should the testator be actually domiciled in another 
state, where his will should be proved and estate admin- 
istered, it is safer, unless the will is of the very simplest 
character, to submit the draft to local counsel for an 
opinion. 

It was in olden times customary to begin a will with 
the words : In the name of God, Aimen ! and other pious 
phrases, relics of the period when it was a sin to die intes- 
tate, and a will was a religious duty, especially that part 
of it which bequeathed a goodly share of the estate to 
religious or charitable uses. Even at the present time, 
we occasionally meet with such a preliminary invocation, 
which generally means that the testator has copied the 
will from a form book, as did David Kelley of Wolf 
Creek, the hero of Kelley v, Kelley,^ ^ whose will ran 
thus: 

"In the name of God, I David Kelley, considering the uncertainty 
of this mortal life and Being of sound mind and memory blessed be 
almighty God for the same do make and publish this my last will 
and testament in manner and form following that is to say first I 
give and bequeath unto my) all my just debts and demands all my 
funeral and burying cost first Balance to Samuel Kelly Brother my 



(21) 25 Pa. 460. 
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Mother and John Montgomery to have their maintainance and bury- 
ing charges out of it." 

The will can hardly be said to be without form, but 

the Supreme Court of Pennsylvania said it was void. 

Next in order would formerly come a bequest of the 
testator's soul to God and of his body to the ground, 
often to be buried in a certain church. 

There seems to have been a widespread primitive belief 
that the spirit of the departed could not rest in peace 
unless the obsequies were duly performed. Thus the 
ghost of Patroclus appeared to Achilles to request that 
his body might be buried in order that he might pass the 
gates of Hades. This belief was apparently fostered by 
the doctrine of the resurrection of the body and many of 
the medieval saints appeared at considerable personal or 
rather spiritual inconvenience after death, to give direc- 
tions about the burial of their dead bodies. Piers Plowman 
in the 14th century, thus made his will : 

"And I wish ere I wend, now to write out my will. 
In God's name, amen ! lo ! I make it myself. 
May God have my soul who hath saved and deserved it, 
Let the kirk have my carrion and keep well my bones." 

Lord Bacon in 1625, bequeathed both soul and body 
to God, while his name and memory he left to men's 
charitable speeches and to foreign nations and the next 
ages. Dr. Johnson's will in 1784, made a like disposition 
of his soul, but now-a-days people do not seem to care 
about their souls or their reputation, and, indeed, the 
practice is not to be encouraged. There is always some 
danger that the bequest may not be accepted and besides 
the state might endeavor to collect the collateral in- 
heritance tax, although it would be so difficult to ap- 
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praise the value in many cases that the maxim de minimis 
would apply. Yet it is not improper, as the executor is 
charged with the duty of interment, for the testator to 
give directions for his funeral in his will. 

The numerous wills contained in the Paston Letters, 
contain frequent and minute directions, for the intennent 
of the testators' bodies. Shakespeare refers to this prac- 
tice in King Richard II, Act III, Sc. 2, where Richard 
says: 

"Let's choose executors, and talk of wills: 
(And yet not so, — for what can we bequeath. 
Save our deposed bodies to the ground?" 

And again in Lucrece Shakespeare says : 

"This brief abridgment of my will I make, 
My soul and body to the skies and ground." 

And again in King John, Act IV, Sc. 3. 

Arthur. — "O me ! my uncle's spirit is in these stones, 
Heaven take my soul and England keep my bones." 

The Roman law permitted a testator to give directions 
concerning the interment of his body, and this seems 
reasonable, but the English Court of Chancery ^^ held 
that a testator could not require his body to be cremated, 
on the ground that there being no right of property in 
a dead body, it could not be disposed of by will. The 
Supreme Court of Pennsylvania, however, in an able 
opinion by the present Chief Justice, which indeed might 
be considered as a sort of Pretorian Edict upon the 
subject, goes far to establish as the rule in Pennsylvania 
that the wishes of the decedent should be observed, 

(22) Williams v, Williams, L. R. 20 Ch. Div. 659. 
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except perhaps as against the wishes of a surviving hus- 
band or wife.^^ 

Even if the testator does not give any particular direc- 
tions for his burial, it is well to remind him that he should 
provide a lot in some cemetery. It is the duty of an 
executor to bury the testator's body and the matter does 
not permit much delay. Very frequently a bequest is 
made for the perpetual care of the lot, which under the 
Act of March 5, 1903, P. L. 12,^^ is free of collateral 
inheritance tax, but counsel should ascertain before the 
execution of the will, if possible, whether the amount 
provided is sufficient or, if unusual conditions are im- 
posed, whether they will be accepted by the cemetery 
company or other trustee. In Pennsylvania such a be- 
quest is saved from the operation of the rule against 
perpetuities by the Act of May 26, 1891, P. L. 119, but 
as this constitutes the bequest a charitable use, the Act 
of April 26, 1855, P. L. 328, probably applies, so that the 
will must not be executed within a calendar month of 
the testator's death, and must be attested by two wit- 
nesses.^*^ That the Pennsylvania legislature should con- 
sider the maintenance of a man's tombstone to be a charity 
is rather amusing. It would have been quite sufficient to 
say that the rule against perpetuities should not apply. 
Perhaps, however, the legislature had in mind the apos- 
tolic dictum that charity shall cover the multitude of 
sins, and thought that the turf and the tomb are also a 
charity which cover the multitude of sinners. 

(23) Pettigrew v, Pettigrew, 207 Pa. 313. Cf. Scott v, Riley, 16 
Phila. 106, Fox v. Gordon, 16 Phila. 185. 

(24) Middleton's Estate, 13 D. R. 811. 

(25) Brabson's Estate, 16 D. R. 669; Church v. GifFord, 5 Pa. 
C. C. 92. 
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The desire of the testator for post mortem honors, is 
sometimes amusingly illustrated. I copy from an actual 
will these instructions: "I desire to be buried beneath 
the shadow of an obelisk, the style of which has been 
taken from ancient Egyptian civilization. I saw these 
wonderful monolith obelisks in Egypt, sat in their shade 
& sighed to have one for my monument in my far off 
home in the New World." On this obelisk the following 
inscription was directed to be placed : 

"Young man! Stop & Think! 

See what has been the reward for Honesty 

Industry & Economy. In 1840 I worked on 

Robert Martin's Farm near Jersey Shore for 

25 cts. per day. No fortune left to me. 

Lived and Died in the Faith of the Immutable 

And unchangeable Laws of Nature and Nature's 

God. Believed in the Gospel of Peace, Right 

and Justice. 

Traveled 60000 miles in America, Europe, 

Asia and Africa." 

The frequent direction to the executor to pay the just 
debts of the testator is an interesting archaism, having 
its origin in the time when executors could not be sued 
upon the simple contract debts of the testator, though 
they were liable upon his bonds and obligations of a 
higher nature. It thus became customary to provide for 
the pa3mient of such debts and in fact it was regarded as 
a moral, if not a religious duty. Thus, in "Doctor and 
Student," published in 1518, the Student remarks in 
Chapter XI of Dialogue 2 — "It is better for the testator 
that his debts be paid wherefor his soul shall suffer pain, 
than that his legacies be performed wherefor he shall 
suffer no pain for the performing of them." So the form 
books early adopted such a provision, for example, 
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West's Symboleography, Part i, § 645, gives this exam- 
ple: "I will that all such debts and duties as I owe of 
right or of conscience, to any person or persons be well 
and truly contented and payed by mine executors." In 
Pinchon's Case,^® which held that executors could be 
sued upon a simple contract of the testator, it was said that 
the law intends that every man will in discharge of his 
conscience leave assets to pay all the debts which he ought 
to pay. 

But no man in this 20th century need worry about 
the payment of his debts. The Orphans' Court will take 
very good care of that, provided he leaves a sufficient 
estate, and the direction to pay debts is superfluous 
and may well be omitted. Indeed it sometimes has pro- 
duced serious and unexpected results where the testator 
is donee of a power. 

Thus in Pennsylvania the mere exercise of a general 
power of appointment does not, as in England, make 
the estate passing under the power, assets ipso facto 
for the payment of debts.^*^ But if the donee expresses 
the pious wish that his debts be paid and blends the trust 
estate with his own,^® the debts of the donee will be 
thrown upon the trust estate, much to the disgust of 
the persons intended to be benefitted. The testator will 
be deemed to mean what he said when with an absolute 
power to do what he pleases, he directs that his debts 



(26) 9 Rep. 90 b. 

(27) Swaby*s Appeal, 14 W. N. C. 553; Dunglison's Estate, 201 
Pa. 592. 

(28) Stokes's Estate, 3 Pa. C. C. 193; Huey's Estate, 17 D. R. 
1030; Brown's Estate, 17 IX R. 569; Finn's Estate, No. 2, 18 D. R. 
408. 
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be first paid. If, however, the donee,^® through indicating 
his wish that debts be paid, provides no fund from which 
to pay them, and separately disposes of the trust estate, 
the creditors must take the will for the deed.^^ 

In many cases the testator desires to bequeath articles 
of clothing, jewelry and particularly household furniture, 
and it greatly facilitates the labors of the executor that 
such things should be specifically disposed of. 

Dean Swift's will was unusually minute. Rich in 
beaver hats, he bequeathed the best to one friend, the 
second best to another, and the third best to still another, 
while he left to the Rev. John Grattan a silver box 
"in which I desire the said John to keep the tobacco he 
usually cheweth, called pigtail." 

It is often difficult to determine what is the legal 
signification of words which are commonly used very 
loosely. "Furniture," for example, comprises in general 
whatever contributes to the convenience of the house- 
holder or ornament of the house; but in Hoopes's Ap- 
peal,^^ it was argued, though unsuccessfully, that where 
the testatrix kept a boarding school, the furniture used by 
the scholars was not fairly included, being rather articles 
of trade. According to the Roman law, the correspond- 
ing word, supellex, gave rise to similar disputes. But, 
in fact, all words must be construed with respect to the 
particular circumstances of the case. It might be sup- 
posed that where a man speaks in his will of any earthly 
property which he might own, he might be understood to 

(29) FelFs Estate, 14 D. R, 327. 

(30) With these cases may be compared Fisher's Estate, 16 D. 
R, 151, which seems to form a class by itself. 

(31) 60 Pa. 220. 
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to a will, and Shakespeare seems to mean something like 
this in Twelfth Night, Act I, Sc. S : 

Viola. Lady,,you are the cruelest she alive, 

If you will lead these graces to the grave, 
And leave the world no copy. 

Olivia. O, Sir, I will not be so hardhearted ; I will give 
out divers schedules of my beauty; It shall be 
inventoried, and every particle and utensil la- 
belled to my will as, item, two lips indifferent red, 
item, two grey eyes with lids to them; item, one 
neck, one chin, and so forth. 

A Specific legacy is said to be adeemed when the thing 
bequeathed is given, sold, lost, destroyed, consumed, trans- 
formed or otherwise disposed of during the testator's 
lifetime, so that at his death it no longer exists. The 
legatee in such a case loses the legacy, which is especially 
disappointing as a specific legacy ranks as assets for 
the payment of debts above the mere bequest of a sum 
of money. It is well to point out this danger to the 
testator, and suggest a provision that if the thing given 
is so adeemed, or if in the case of bonds or mortgages 
&c., they be paid off during the testator's lifetime, or if 
a redeemable ground rent be extinguished, the value or 
proceeds shall be given to the legatee in lieu thereof, 
either as a general or preferred pecuniary legacy. 

One word more about specific bequests of chattels. 
Avoid as far as possible life estates, for such articles are 
so subject to loss, deterioration, theft, or destruction by 
even ordinary use, that the claims of the remainder 
men are often difficult of adjustment. 

The bequests which generally come next are pecuniary 
legacies of money. Here the testator should be advised 
to consider their sum as compared with his entire estate. 
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Some men, especially those whose property is invested 
in active business, have an exaggerated estimate of their 
wealth; others have vague ideas on the subject, and 
there is always danger of loss or depreciation of securities. 
Cases are not unknown where a testator of slender means 
has bequeathed in large legacies, an amount far greater 
than his estate, — perhaps by way of a practical joke, as 
the temporary joy of the legatees on hearing the terms 
of the will is inevitably followed by a powerful revulsion 
of feeling. Another danger should be considered. In 
old times a testator would very often bequeath in pecuni- 
ary legacies the bulk of his estate, intending to leave 
little for the residuary legatee, but now the residuary 
legatee is generally the chief object of the testator's 
bounty, so that any miscalculation of the amount of the 
estate, and all expenses, losses and depreciation fall upon 
the residuary estate. It is, therefore, well in many 
cases to give the favored legatee a pecuniary legacy, per- 
haps a preferred legacy, and then after the other pecun- 
iary bequests, to leave him the residue. 

Observe, also, in case of a pecuniary bequest in trust, 
that the trustee, unless authorized by the will, or given 
a sufficient power of investment, can only take cash, and 
cannot accept securities unless they are legal investments 
such as he would be authorized by law to make. 

If legacies of personal effects or small amounts of 
money are given to minors, it is sometimes well to pro- 
vide that the executor may deliver or pay them to the 
minors' parents for their use. This saves the necessity 
for the appointment of a guardian, and generally is satis- 
factory to the testator. 

Where the estate is large, so that there is no danger 
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from creditors and the payment of legfacies may conveni- 
ently be made before the expiration of the year allowed 
by law, it is well to authorize or to direct that the execu- 
tors make prompt or even immediate pa3rment, or to direct 
that interest shall be paid from the date of death, a pro- 
vision which generally operates as a stimulus to the resid- 
uary legatee, and makes him see the hardship resulting to 
the pecuniary legatee in deferring payment. It is especi- 
ally proper in many cases to provide for immediate pay- 
ment in favor of widow and children, for their support 
pending the administration. 

If any of the legatees have received money or other 
assets from the testator, he may wish to charge them 
therewith. Explain the difference between advancements, 
gifts and loans or debts, remember that advancements 
have strictly reference only to cases of intestacy: and do 
not overlook the question of interest.^* 

Some testators like to provide annuities, often of small 
sums, paid monthly or even weekly. The practice is not 
to be recommended as such annuities must be capitalized 
according to the present practice, upon a low basis, gen- 
erally 3%, for the executor or trustee must be protected, 
so that there is a risk on the other hand of an accumula- 
tion of income. While this exception to the statute 
against accumulations is permitted, the accumulation may 
sometimes constitute a source of embarrassment. It is 
therefore better to set aside a certain principal sum in trust 
for the beneficiary for life with remainder over. The cal- 
culation of the collateral inheritance tax on annuities is an 
additional complication to be avoided if possible. 

The state imposes a collateral inheritance tax of 5% 

(34) Ogden's Estate, 211 Pa. 247. 
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upon legacies or devises given absolutely to or in trust 
for all persons except father, mother, husband, wife, 
children or issue, and, as a graceful compliment to the 
ladies, son's wife or widow. The Act of April 22, 1905, 
P. L. 258, further excepts stepchildren. Why a son-in- 
law should not be favored as well as a daughter-in-law, 
and stepparents as well as stepchildren are questions 
which only the legislative mind can answer, and perhaps 
as a matter of public policy, legacies for charitable uses 
might also be exempted. 

The testator should always be advised that this tax 
will be payable by the collateral legatee or devisee, unless 
the will directs its payment out of the residuary estate. 
In nine cases out of ten, the testator intends that the 
legatee shall receive his legacy in full and will so direct. 
So true is this, that the law might well provide as a rule 
of construction that this burden shall be borne by the 
residuary estate, unless the testator directs otherwise. 
The payment by annuitants of collateral tax out of their 
income frequently causes hardship. In exempting 
legacies from pa3mient of tax, it is wise to make the 
provision general, and not mention the collateral in- 
heritance tax specifically. During the operation of the 
United States legacy tax act of 1898, legacies though 
directed to be paid free of collateral inheritance tax, 
were necessarily subjected to Federal taxation. 

Ordinarily legacies do not carry interest until the ex- 
piration of one year from the testator's death, when they 
become payable ; but there are exceptions to this in cases 
where the law presumes that the testator intended in- 
terest to begin at his death. Such are annuities, and 
also legacies in favor of minor children of the testator 
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or those towards whom he is in loco parentis, where the 
testator has not specially provided for their mainte- 
nance.^*^ 

In Pennsylvania another exception is made in 
the class of cases of which Flickwir's Estate,^*^ 
is a well known example, where a sum of 
money was given in trust to pay the interest to one 
for life with remainder over. Here it is held that the life 
tenant is entitled to interest at 6% from the testator's 
death, on the ground that the gift is substantially equiv- 
alent to an annuity. It is extremely doubtful if this doc- 
trine carries out the real intention of the testator in many 
instances, and these cases afford an example of the danger 
of artificial canons of construction. In view of the opin- 
ion of Judge Penrose in Twells's Estate,^^ and other 
cases, the only safe way is to state clearly in the will what 
is the testator's real intention. 

If the testator desire to provide that a legatee who 
contests the will shall forfeit his legacy, be careful to 
insert a gift over, as otherwise the provision will be con- 
sidered merely as in terrorem, having in mind that even 
then the forfeiture will not be operative if there should 
be held to be probable cause for the litigation.^'' 

One class of legacies deserves particular mention, those 
to charitable or religious uses. It is far better for people 
to give during their life time, when they can see and over- 
see, than to make posthumous benefactions. There was 



(35) Robinson's Estate, 35 Pa. Sup. Ct. 192. 

(36) Flickwir's Estate, 136 Pa. 374; Twells's Estate, 11 D. R. 713. 

(37) Friend's Estate, 209 Pa. 442. 
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written, we are told, on a wall in St. Edmund's Church 
in Lombard Street, this inscription : — 

ilbm, tfie fieiiotiptli oft to fiotie tfite in minb, 
W^vX tbolo gebetfi loptli t^in fionb, ttiat KoQ tbolo (pnb, 
^or totbotaieif fie lOodtl, atib cbplbren fietfi im&pnb, 
Cxecittortf bttfi cobetof onb iup ill tbat tb^ (2^ 
Hi enpbobp eKfi bibtre tbe bebbpK goobptf becam, 

tl^b^ muOotr 
Ibo 6ob me b^ mb fbaUbom be bieb a iioor man. 
tbinb 
on tbto. 

Testators in making charitable bequests frequently 
commit great injustice or folly. Of course a man has 
the legal right to pass over his children or near relatives 
in favor of charity and religion, but in many cases he 
violates a moral duty in doing so. With this perhaps it 
may be said counsel has nothing to do, especially if his 
advice be not requested; but it often happens that from 
motives of vanity or perhaps sheer ignorance, a bequest 
is left, say for a charity, which is totally inadequate either 
for its proper foundation or its subsequent support. It is 
in such a case at least proper to point out to the testator 
the inadvisability of the plan. Again the testator fre- 
quently imposes minute and particular directions or condi- 
tions which subsequent events show to be foolish or im- 
possible. As Jeremy Taylor well says, we cannot discern 
what comes hereafter unless we had a light from heaven 
brighter than the vision of an angel. No one ever drafted 
a plan for the administration of a charity, with greater 
care and exactness, than did Stephen Girard, but his direc- 
tions for the building of his college were promptly disre- 
garded by the City, his trustee. It is often best to give 
what you give, outright, and let the managers of the 
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charity use it according to their best judgment, perhaps 
providing that the bequest shall be added to the invested 
funds of the institution; or, if trustees are necessary, let 
them be selected carefully and give them a free hand in 
administering their trust. The Act of June 25, 1885, P. 
L. 177, specially regulates the incorporation of certain 
charitable institutions under the provisions of wills, and 
a testator may if he choose give his executors wide discre- 
tionary powers in the selection of his beneficiaries.^® 

Legacies and devises (and deeds and gifts as well) 
for charitable and religious purposes, are subject in 
Pennsylvania, to the Act of April 26, 1855, P. L. 328 
§ II, and are invalid unless the will, attested by two 
credible witnesses, be made at least one calendar month 
before the decease of the testator. Observe the words 
at least one calendar month, for if the will is made say 
at 3 P. M., October 8th. and the testator dies on the fol- 
lowing November 8th. at 7 P. M., the charitable legacies 
are void.®^ February, you will observe, is the best month 
in the year for charitable testators to make their wills 
because it is the shortest, which seems rather absurd as 
the rule ought to be the same at all times of the year. 
If a legatee agrees with the testator, to pay the legacy 
to a charity, the act applies.^^ But the testator may 
make the bequest absolute in form and casually express 
the hope that the legatee will give it to the charity, or 
he may leave it absolutely to one who without making 
any agreement or undertaking any trust, would, know- 

(38) DuUes's Estate, 218 Pa. 162. 

(39) Gregg's Estate, 213 Pa. 260. Compare Wittmann's Estate, 
9 D. R. 47. 

(40) Carlile's Estate, 14 Pa. C. C. 362. 
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ing the testator's desire, carry it out.^^ A method some- 
times adopted is to leave a legacy to charity with a codi- 
cil providing that in case of the testator's death within 
a calendar month, the legacy shall be paid to a certain 
person. If the testator survives for the month, the 
codicil may be destroyed and even if it should not be 
destroyed, it would by its own terms, be void. If the 
testator dies within the month, his only reliance would 
be upon the honor of the legatee. 

The other important requirement of the Act of 1855, 
is that a will containing legacies or devises for religious 
or charitable uses, must be "attested by two credible, 
and at the time, disinterested witnesses." In Pax- 
son's Estate*^ it was definitely decided that "attested" 
means "subscribing," thus settling the question raised 
in Irvine's Estate. ^^ Who are disinterested witnesses is 
hard to say, but prudence dictates that no person should 
act who has anything at all to do with the, charitable or 
religious legatee.*** The statute is a wise precaution 
against the exercise of undue influence while the testator 
nears his end, though in olden times the danger was more 
acute doubtless than now. It was then the duty appar- 
ently of the clergy to obtain a generous bequest. If you 
will borrow an Episcopal Prayer Book and turn to the 
Order for the Visitation of the Sick, you will see that it is 
made the duty of the ghostly visitor to admonish the sick 
person to make his will, and to declare his debts, what he 
oweth and what is owing to him, for the better discharg- 

(41) Schultz's Appeal, 80 Pa. 396; Flood v, Ryan, 220 Pa. 450, 
an extreme case. 

(42) Paxson's Estate, 221 Pa. 98. 

(43) Irvine's Estate, 206 Pa. i. 

(44) Kessler*s Estate, 221 Pa. 314. 
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ing of his conscience and the quietness of his Executors, 
and it is added, the Minister shall not omit earnestly to 
move such sick persons as are of ability to be liberal to 
the poor. 

Sometimes the value of disinterested witnesses has ap- 
pealed to the ecclesiastical as well as the civil authorities. 
Thus Archbishop Ecgbert of York, in the eighth century, 
advises that the priest provide one or two witnesses be- 
sides himself, to the last words of the dying, lest the rela- 
tives of the deceased, by reasons of avarice, deny the 
unsupported testimony of the clergy. 

Finally, with regard to charitable legacies, devises or 
trusts, remember that if they are to take effect in foreign 
states or countries, or be administered by foreign trustees, 
the laws of those states should be consulted. 

It is important, in cases of legacies to corporations, 
that the correct corporate title should be ascertained 
and inserted in the bequest, to avoid all uncertainty as 
to the testator's meaning. The books swarm with cases 
illustrating the value of this caution. A recent example 
is Von Phul's Estate,*^ where a legacy was bequeathed 
to "The Northern Home for Friendless Children Forty- 
first Street.'* There was a "Western Home for Poor 
Children" on 41st Street, while the "Northern Home for 
Friendless Children" was located on another street. If 
the legacy is given to an unincorporated society, describe 
it carefully and direct that payment should be made to its 
treasurer. And in general see that the legatees are prop- 
erly named and if nicknames are used, mention also the 
correct name of the legatee with some words of designa- 
tion. 

(45) 31 Pa. C. C 497. 
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There has been so much litigation upon the subject 
of vested and contingent legacies, that it is hard to give 
suggestions other than the most obvious, if not trivial, 
on the subject, without going into details that belong 
to a formal treatise on wills. The general criterion is 
whether the contingency is annexed to the gift itself or 
merely to its payment. A bequest to A at 21, and a 
bequest to A, payable at 21, do not differ greatly in ex- 
pression, but the first is probably contingent and the 
second is vested. It is always easy to ascertain the tes- 
tator's definite meaning, and it can then be stated explic- 
itly that the legacy is intended to be contingent until the 
happening of a certain event, and not to vest before it 
happens. The law leans in favor of vested legacies, but 
testators often like to make them contingent. One great 
advantage is that it gives the legatee something to live 
for, and to those entitled in case of his death, something 
pleasant to think about. It is important to observe what 
disposition is made of the income, what the object of the 
testator is in postponing pa3mient, whether there is a gift 
over in the event of death before pa3rment, and what is the 
relation between the testator and the beneficiary. 

It is in like manner difficult to give in a few words any 
really helpful suggestions as to Class legacies. The 
essential characteristics of the Class idea seem to be : 

1. Equality. Class members share alike. 

2. Unity. The whole gift takes effect or fails alto- 
gether, and all the class members are ascertained at one 
time. 

3. Uncertainty. The ultimate number of the class is 
uncertain when the gift is made. 

Words of survivorship are frequently used and gener- 
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ally in an ambiguous way, for to survive may mean to 
survive the testator, or to survive one or more of the class ; 
or, in some cases, some other event. It is a general rule 
of construction that words of survivorship in bequests 
of personalty as well as devises of realty, in Pennsyl- 
vania, prima facie, refer to the death of the testator and 
not, according to the English decisions, to the death of 
a tenant for life>^ It is, therefore, important to state 
clearly when the class is to be determined and if words of 
survivorship are used, to what date they refer and in nec- 
essary cases, what disposition is to be made of income 
that accrues when the class is not in being. 

In devising real estate, the property should be described 
with sufficient accuracy to prevent error or confusion. 
The testator should always be asked if he owns real 
estate in other states or foreign countries, and the will 
should be executed in accordance with the foreign law. 
Some states require a publication of the will; some, as 
Georgia, Maine and Connecticut, following the old 
English statute, require three witnesses; some provide 
for an express rogatio testium. In devising a fee, words 
of inheritance are generally inserted although unneces- 
sary under the Act of April 8, 1833, §9, P. L. 249. This 
is a wise conservatism; it is easy to insert them and the 
testator's intent more clearly appears. 

A devise of real estate does not include an insurance 
policy which, of course, is personal estate. The testator 
will very often wish to give the policy to the devisee, if 
his attention is called to the matter. In case of the devise 
of real estate which is subject to a mortgage made by a 
prior owner, the devisee takes the property subject to the 

(46) Sterling's Estate, 7 Pa. C. C. 223. 
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incumbrance,^''^ but if the testator himself made the mort- 
gage to secure his own bond, the devisee is entitled to have 
the mortgage paid by the general estate.*® 

It is sometimes well to make a specific disposition of a 
cemetery lot, which is a peculiar kind of property. 

In Holbrook's Estate,"*® the widow elected to take 
against the will and of course was entitled, there being 
no children, to one-half of the real estate for life. In- 
cluded in the estate were some cemetery lots, and the 
question was, what interest did the widow take in them. 
If they were real estate, she had but a life estate in a 
thing for which apparently she had no pressing need, as 
she would have to die in order to enjoy it, and at that 
moment her interest would cease. The lots were sold 
by the executor, and the Court held that they were real 
estate, so that the widow had a life estate in one-half of 
the fund. 

The residuary clause of the will carries with it every- 
thing that is not previously devised and bequeathed. 
Generally it blends real and personal estate together and 
this may have an effect not contemplated. Thus, legacies 
are charged thereby on the land, even if the testator left 
sufficient personalty to pay them, or if the residuary gift 
to charity is void, under the Act of 1855. So too the 
blending of real and personal estate sometimes is held 
to imply an equitable conversion of the real estate. 

Do not allow a testator to confuse his will by making 
his residuary clause include another residuary clause, 

(47) Hirst's Appeal, 92 Pa. 491. 

(48) Stuard's Estate, 17 Phila. 498; Burton's Estate, 15 Pa. C C. 
367. 

(49) I D. R. 259. 

3 
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leaving, in other words, a residue of a residue. A little 
attention to his real intention will obviate any seeming 
necessity, and avoid much confusion. 

A lapse in the residuary clause does not, generally 
speaking, enure to the other residuary legatees. There 
is an intestacy and the heirs and next of kin are entitled. 
The effect of the death of a residuary legatee should, 
therefore, be considered and provided for. 

It is often well and generally very well, to give special 
powers to executors and trustees, beyond those conferred 
by the general law. Executors should be given an ex- 
press power to sell the personal estate at private sale. 
As a practical matter, executors generally assume that 
they have this right, but it is not safe to sell the assets 
of the decedent except at public sale, at least the burden 
of proof would be on the executor to show the bona iides 
and the wisdom of his course. 

It is customary to give the executor power to sell 
real estate. Great care should be taken in drawing these 
powers, to avoid a conversion unless a conversion is really 
intended,^^ and counsel should bear in mind the conse- 
quences of a conversion into personal estate with respect 
to the devolution of the estate, especially as the conver- 
sion will date, as a rule, from the decease of the testa- 
tor,*^^ instead of the date of the sale as in case of a discre- 
tionary power.*^^ 

If the testator owns real estate in other states, the 
effect of an equitable conversion may be to subject it to 

(50) See remarks of Justice Mitchell in Yerkes v. Yerkes, 200 
Pa. 419, and note Painter v. Painter, 220 Pa. 82. 

(51) Doflein's Estate, 16 D. R. 173. 

(52) Holmes's Estate, 15 D. R. 774. 
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Collateral Inheritance tax in this state, and as the con- 
version may not only be caused by an explicit direction to 
sell, but also by a blending of realty and personalty in the 
will or by the necessity of a sale in order to carry out the 
provisions of the will, as e, g., to pay legacies, great care, 
should be exercised.^^ 

In drawing a power of sale to be exercised by execu- 
tors, care should be taken to indicate the purpose for 
which and the time within which it should be executed. 
A power without limit is bad under the rule against per- 
petuities and it will, therefore, be presumed to be lim- 
ited to the purposes of the will which, of course, is a 
question of the testator's intention. It is, therefore, well 
in the frequent case of a life estate in the realty, with 
a power of sale in the executor, to let it clearly appear 
whether the power is intended to last only during the life 
estate or continue thereafter for the purposes of division.'* 

Unless special powers of investment are given to a 
trustee, he is restricted to mortgages, public loans, ground 
rents, &c., under the Afcts of Assembly. It is customary 
to enlarge the powers of a trustee, and the client should 
be consulted carefully as to their extent. If he has vag^e 
ideas on the subject, the responsibility will be thrown 
on counsel, who is supposed to be familiar with the ad- 
ministration of trusts, and this calls for discretion under 
all the circumstances of the case. Sometimes a very full 
power is advisable, sometimes it should be restricted to 
certain classes of securities. The testator will frequently 

(53) In connection with Vanuxem's Estate, 212 Pa. 315 and 
Dalrymple's Estate, 215 Pa. 367, the learned article by Judge Pen- 
rose in 62 Leg. Int. 435, should be considered. 

(54) Wilkinson v, Buist, 124 Pa. 253 ; Potts v, Breneman, 182 Pa. 
295 ; Githens's Estate, 24 Pa. C. C. 248 ; Eberly v. Koller, 209 Pa. 298. 
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desire his trustee, or at least authorize him to retain in- 
vestments belonging to the estate. 

Very frequently a trust is made for the benefit of a 
class of persons, children, for example, for their several 
lives, with remainders to issue, with or without powers 
of testamentary appointment, and with contingent cross 
remainders over. It is generally better to separate the 
trusts and provide separately for each individual of the 
class. It lengthens the will, but tends to accuracy. In 
this connection, it is well to avoid giving vested interests 
in income pur autre vie.^^ 

In drawing a testamentary trust, be careful to see 
that the language used indicates more than mere desire, 
recommendation, expectation or confidence. Let there 
be no room for doubt that a trust is really intended. *^^ 

Trusts in Pennsylvania are of three kinds.*^^ We shall 
say a few words about each, and first of separate use 
trusts for married women. These can only be made for 
a married woman or for a woman in actual (as distin- 
guished from theoretical) contemplation of marriage, that 
is in other words, engaged to be married to a certain 
man. It seems to be settled in Pennsylvania that a man 
cannot provide for the protection of a daughter against 
a possible improvident marriage unless, she being actually 
engaged, he aims the caution directly against her in- 
tended husband.*^® 

iSS) Rowland's Estate, 151 Pa. 25; Babcock's Estate, 18 D. R. 
453; Dillin's Estate, 18 D. R. 420. 

(56) Bowlby V. Thunder, 105 Pa. 173. 

(57) Perhaps Springs's Estate, 216 Pa. 529, makes a fourth. 

(58) Quin's Estate, 144 Pa. 444, despite a strong dissent in the 
lower Court by Penrose J. 9 Pa. C. C. 113. Cf. Hildeburn's Estate, 
8 Pa. C. C. 369. In King's Estate, 147 Pa. 410, th,e G)urt points out 



FOR DRAWING WILLS. 2>7 

The question is important, for a separate use trust, 
under which the married woman has no powers what- 
ever except those given by the will, need not impose 
active duties on the trustee, and moreover, is terminated 
by discoverture. It is therefore in most cases advisable 
to provide an active trust in addition, where the nature 
of the future interests permits it.*^® 

The doctrine of spendthrift trusts has been carried to 
an extreme in Pennsylvania, and in Stambaugh's Estate ®® 
the Supreme Court went so far as to hold the trust to be 
a spendthrift trust as between trustee and cestui que trust 
for the sole reason apparently that the cestui que trust 
was insolvent. Mr. J. C. Gray in his learned treatise on 
Restraints on the Alienation of Property, combated the 
Pennsylvania cases with vigor, and with such success 
that by the time his book reached a second edition, all 
of the important states in the Union had followed our 
example. This is not the place to discuss the question 
of public policy. It is right that he who cannot man- 
age his own estate, shall be protected by a trust ; but the 
observation may be permitted that in Board of Qiarities 
V. Lockard,^^ the Court went to the very limit in per- 
mitting a cestui que trust to enjoy his income without any 
responsibility for his wife and children. The decision 
was correct, but should be corrected by legislation. 

that a husband cannot by his will create a separate use trust for his 
own wife. Obviously the cases would be rare where a wife could 
be actually in contemplation of a second marriage, and still rarer 
where her husband would be indulgent enough to provide in his will 
accordingly. As to the actual question in King's Estate, see Gray 
Restraints on Alienation §235e. 

(59) Denis's Estate, 201 Pa. 616. 

(60) 135 Pa. 585. 

(61) 198 Pa. 572. 
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The subject of trusts for the protection of future in- 
terests, is too vast to be discussed in detail. A caution 
is necessary as to the failure to provide for an ultimate 
remainder over in case of the failure of the designated 
beneficiaries; or in case of a remainder limited directly 
to heirs. An intestacy thus caused, dates from the death 
of the testator and by reason of the probable death 
of his children or next of kin pending the trust, the actual 
distribution is apt to be very different from that con- 
templated by the testator.®^ It is frequently well to 
direct that in such case the heirs or next of kin should be 
ascertained, as though the testator had died at the ter- 
mination of the life estates. 

Every limitation in a will must be considered in the 
light of the Rule against Perpetuities, which is not a 
rule of construction but intended to strike down every 
testamentary intention obnoxious to it. It is a rule 
founded upon public policy and necessity. As Pope 
says: 

"The laws of God as well as of the land 
Forbide a perpetuity to stand." 

A limitation which violates the rule, is altogether void, 
not merely for the excess, the rule therein differing from 
the statute against accumulations. The rule should receive 
special consideration in drawing trusts under a power in 
another will or deed, for the appointment by the donee 
is read back into and in a sense becomes part of the in- 
strument creating the power.** 

The danger of directing a perpetuity is especially great 

(62) Boyd's Estate, (No. i) 199 Pa. 487. 

(63) Lawrence's Estate, 136 Pa. 354. Boyd's Estate, (No. i) 
199 Pa. 487. 
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in class legacies, for if the limitation is void as to one 
member of the class, it is void altogether.®* 

Accumulations of income are prohibited under the 
Act of April 18, 1853, § 9, P. L. 503, copied in great 
measure from the English Thellusson Act. Under this 
Act an accumulation of income is forbidden, except dur- 
ing the minority of the beneficiary. The accumula- 
tions are unfortunately not permitted by our law to be 
capitalized in trust, but must be paid over to the cestui 
que trust upon his arrival at majority, which is often 
the worst thing that could happen to him. Every trust 
should, therefore, be tested by the statute — remember- 
ing however that the prohibition does not apply to a rea- 
sonable accumulation for contingent expenses, repairs or 
losses, or the better protection of a spendthrift cestui que 
trust against possible deficiencies of income.®*^ 

When personal property is given to one for life, with 
remainder over, the life tenant may be required to enter 
security for the protection of the subsequent interests,^® 
but the testator may desire to provide that this security 
shall not be required, and the law should be explained 
to him. 

In drawing remainders after life estates, counsel should 
always bear in mind the rule in Shelley's Case, and as- 
certain whether the testator really intends to vest a fee 
in the first taker or not. Appropriate words of limita- 
tion or purchase should then be used. It will frequently 
be found that the testator actually intends to devise a fee. 

^— M^— ^^ ■■ ■■■■ 

(64) Coggin's Appeal, 124 Pa. 10. 

(65) Eberly's Appeal, no Pa. 95. The doctrine of this case, how- 
ever, should he followed with great caution. 

{6S) Act May 17, 1871, P. L. 269. Act April 17, 1869, P. L. 70. 



40 PRACTICAL SUGGESTIONS 

This is not the place to discuss the policy or the meaning 
of this celebrated and much maligned rule, but those 
who do not fully understand it would do well to read the 
clear explanation of it by Mr. S. H. Thomas, and its vig- 
orous defence by Judge Penrose and Judge Thayer, in 
the Legal Intelligencer for 1899, pp. 17, 38 and 83. 

If the testator has minor, unmarried children, he may 
appoint a testamentary guardian for them under the 
Statute of 12 Charles II. c. 24 § 8 & 9, in force in Penn- 
sylvania.*^ The powers of a testamentary guardian are 
very large. His authority is derived from the will, with- 
out the entry of security, and not from the Orphans' 
Court, though he is subject to its control. He is entitled 
to receive and hold all personal property and the rents 
of real estate belonging to the minors, whether derived 
from the father's estate or elsewhere. His right to the 
custody of the children is exclusive, even it has been 
held, but not recently, as against the mother.** 

As the appointment of a testamentary guardian can- 
not be superseded by the election of a minor child on 
reaching the age of 14, and his powers are so extensive, 
it behooves a testator to be very careful in making a 
selection of a guardian. The office is one of peculiar 
delicacy and difficulty, but if the guardian be wisely 
chosen, he may be of incalculable benefit to his ward. 

A codicil should never be written unless the draughts- 
man has the original will or an exact, reliable copy before 

{67) Roberts' Digest 312, as quali6ed by the Act of April 8, 1833, 
S4, P. L 249- 

(fig) Commonwealth v. Hamilton, 1 Pitts. 412 — The right of a 
mciiher to appoint a testamentary guardian, is given by the Acts of 
June 10, 1881, P. L. 96 and May 25, 1887, P. I_ 264, and is nuch 
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him. The recollection of the testator is often faulty 
and the codicil may conflict in an unexpected manner 
with the provisions of the original will. Some testators 
are afflicted with a passion for writing codicils, so after 
these paper writings accumulate, it is well to redraw 
the whole and make a consolidated will, though if the 
testator is very old or infirm, so that the noble army of 
relatives are on the alert to contest the will, it is better 
to retain the old will, written at a time when the testa- 
tor's capacity was unimpeachable. 

While the cacoethes testamentaria is common to both 
sexes, the ladies are the worst offenders. 

"Testators arc good, but a feeling more tender, 
Springs up when I think of the feminine gender, 
'Tisn't easy to say *mid her varying vapors, 
What scraps should be deemed testamentary papers. *** 

A recent example of the danger of adding a codicil 
instead of rewriting the will, may be seen in Norris's 
Estate.''^ The testator having about four million dollars, 
and two sisters, left among a number of pecuniary lega- 
cies, two hundred thousand dollars to each sister and be- 
queathed the residuary estate to them equally. One sister 
died leaving issue, whose rights under the Act of 1844, 
were confirmed by a codicil. Upon the death of the other 
sister, the testator made a codicil in which he bequeathed 
to certain relatives, "the legacy which I have left to my 
sister." The question was whether this little word legacy 
meant only the trifling bequest of two hundred thousand 
dollars, or the residuary bequest also. 

(69) From The Jolly Testator who makes his own Will. 11 Am. 
Law Record 125. 

(70) No. 3, 217 Pa. 560. 
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A codicil is also a convenient method of making num- 
erous bequests of personal property, as it may be changed 
from time to time without disturbing the peace of mind 
of the goodly fellowship of the legatees. A man who is 
given ten thousand dollars by the will and is cut down 
to five thousand dollars by a codicil, does not appreciate 
what he gets. He thinks a great deal more about the 
money he lost than that which he gains. 

So also it is often well to appoint executors by a codicil 
which can be destroyed, and a new one written. The 
revocation of the appointment by a codicil often appears 
as a reflection upon the testator's first choice. 

There are certain rules established by Statute to carry 
out the presumed intention of the testator, saving to 
him, however, the right to direct otherwise. The atten- 
tion of the testator should therefore in proper cases, be 
drawn to these acts. 

The Act of April 8, 1833, § 12, P. L. 250, provides that 
no devise or legacy in favor of a child or lineal descend- 
ant, shall lapse or become void by reason of the decease of 
the devisee or legatee in the lifetime of the testator, if 
such devisee or legatee shall leave issue surviving the tes- 
tator; but such devise or legacy shall be good and avail- 
able in favor of such surviving issue. 

The Act of May 6, 1844, § 2, P. L. 565, provides that 
no devise or legacy in favor of a brother or sister or the 
children of a deceased brother or sister of the testator, 
such testator not leaving any lineal descendants, shall 
lapse or become void by reason of the decease of such 
devisee or legatee in the lifetime of the testator, if such 
devisee or legatee wshall leave issue surviving the testator, 
but such devise or legacy shall be good and available in 
favor of such surviving issue. 
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This Act was amended by the Act of July 12, 1897, P. 
L. 256, which was construed in Harrison's EstateJ* 
As was pointed out in that case, one object of this Act 
was to change the law as it had been determined in Gross's 
Estate/^ and apply the principle of the Act of 1844 to 
class legacies. Another object was to bring within its 
operation legacies to children of any brother or sister 
of the testator, by striking out the word "deceased" from 
the phrase "children of a deceased brother or sister of the 
testator." No apparent reason suggests itself why the 
act is not as necessary or beneficial in one case as an- 
other, and a case of great hardship which occurred under 
the old Act of 1844, suggested this amendment to the 
writer. 

The Act of June 4, 1879, P. L. 88, is modeled after the 
English statute of 7 Wm. IV. & I Vict. c. 26. It provides : 

I St. That every will shall in reference to the property 
comprised in it, speak and take effect as if it had been 
executed immediately before the death of the testator. 

2d. That lapsed and void devises of real estate shall 
fall into the residuary estate, 

3d. That a general devise or legacy shall operate as an 
execution of a general power of appointment. 

And the Act of July 9, 1897, P. L. 213, provides that 
the words "die without issue," or "die without leaving 
issue," or "have no issue," &c., shall be construed to mean 
want or failure of issue in the lifetime or at the death of 
the person, and not indefinite failure of his issue unless 
a contrary intention appear.'^® 

(71) 18 Pa. Sup. Ct. 588; 202 Pa. 331. 

(72) 10 Pa. 360. 

(yz) This act has been recently construed in Siegwarth's Estate, 
(No. i) 33 Pa. Sup. Ct. 622; Dilworth v, Schuylkill Land Co., 219 
Pa. 527, and Lewis v. Link-Belt Co., 222 Pa. 139. 
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It is well to observe caution in the use of certain 

» 

familiar but ambiguous words and phrases. 

Do not say "family" or "relations" or "friends." They 
are too vague and mean little or nothing. Do not use 
the word "heirs" unless you really mean "heirs," and 
do not confuse "heirs," "issue" and "children." Do not 
say, "have children," if you mean "leave children." Do 
not forget that "children" very seldom includes grand- 
children,''* and do not leave a legacy to next of kin un- 
less you state when the next of kin are to be ascertained, 
and let it clearly appear whether husband and wife are 
intended to take as heirs or next of kin.''** 

The tiny word "and" often means "or," and "or" is 
sometimes disjunctive and sometimes explanatory, some- 
times used to connect two things intended to be the same, 
and sometimes things radically different. "That blessed 
word survivors," as Theobald says, "so grateful to the 
lawyer's ears, is one of the most dangerous to the testa- 
tor." Consider whether the period of survivorship is the 
death of the testator or the time of distribution, and do 
not overlook the contingency that those who do not "sur- 
vive" may leave issue who are unprovided for.''® 

In will making, as in everything else, you will learn 
by your mistakes, but never make the same mistake 
twice, or copy another's blunders. In justice to your 
client, you must exercise a little originality and inge- 
nuity and besides you will learn more by making fresh 
errors than by the vain repetition of old ones. 

(74) Field's Estate, 34 Pa. C. C. 529. 

(75) Doflein's Estate, 16 D. R. 173. 

{76) Upon this point, see Sterling's Estate, 7 Pa. C. C. 223, and 
Norris's Estate, No. i, 217 Pa. 548. 
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Sometimes a testator will desire to insert in his will 
remarks reflecting upon the character or personality of 
some person who has injured him or incurred his dis- 
pleasure; he should be carefully advised that he runs 
the risk of subjecting his estate to a claim for damages, 
as for a libel on the part of the injured person. Such 
cases are, of course, rare, but that the possibility exists 
is shown by Gallagher's Estate.'''^ 

The will generally concludes with the appointment of 
executors, a most important thing in itself, and indeed 
under the old law the instrument was not, strictly speak- 
ing, a will without it. Under the law of Pennsylvania, 
an executor appointed by the will, if a resident of this 
state, does not have to enter security, so that it is worth 
while to make a will simply to save the trouble and ex- 
pense of an administration. Sometimes the testator makes 
a foolish choice of his executors. A woman is often 
useless, but so are very many men and after all the lawyer 
has to do nearly all the real work. Whether a partner 
is a suitable person depends largely upon the partnership 
articles, but he is generally, on account of his adverse 
interest, an improper choice. A non-resident of the 
state must, as observed, enter security, and in large 
estates this is expensive and troublesome. A trust com- 

(77) 10 D. R. 7SS, Kirby's Eccentric Museum reports such a will 
of one John Aylett Stow proved in June, 1781. "I hereby direct my 
executor to lay out five guineas in the purchase of a picture of the 
Viper biting the benevolent hand of the person who saved him from 
perishing in the snow and present it to Edward Bearcroft whereby 
he may have frequent opportunities of contemplating on it and be 
able to form a certain judgment which is best and most profitable, 
a grateful remembrance of past friendship and almost parental re- 
gard or ingratitude and insolence. This I direct to be presented to 
him in lieu of a legacy of three thousand pounds I had left him in a 
former will now revoked and burnt." 
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pany is in these days frequently selected, and being 
generally financially responsible and always immortal, 
is, if its officers know their business, a good choice. A 
proper pride in our profession, forces from us the ad- 
mission that the testator might do much worse than to 
select a member of the Bar. If the testator owns property 
in another state, another executor may be appointed 
to act therein, and it is often wise to appoint a substi- 
tuted executor or executors or trustees to act in case of 
the death, discharge or resignation of the original ap- 
pointee. 

The statute says, "Every will shall be in writing."'^® 
But how shall the writing be made, and upon what ma- 
terial? Here is room for variety. A brilliant author 
wrote a story in which a will was tatooed on a woman's 
back, and a recent novelist conceived the idea of brand- 
ing a will, in paragraphs, on a number of horses and 
cows, much to the embarrassment of the probate judge 
when the living document was offered for probate. But 
in real life, some testators seem to try to propound 
conundrums for the Court. A will scribbled on a slate, 
has been held not to be within the spirit of the statute,'^® 
but a will may be written in pencil.®^ I knew a con- 
noisseur who wrote a codicil on a blank check, and a 
will was recently admitted to probate, which was written 
on a visiting card.®^ Mrs. Eliza Jane Gaston ®^ wrote her 

(78) Act of April 8, 1833, § 6, P. L. 249. 

(79) Reed v. Woodward, 11 Phila. 541; Woodward's Will, i W 
N. C. 177- 

(80) Myers v. Vanderbelt, 84 Pa. 510. 

(81) Will of Theodore G. Harres. Will No. 1460 of 1907. 

(82) Gaston's Estate, 188 Pa. 374. 
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will in pencil on an old gas bill or circular. In Fouche's 
Estate,®* the will was written on the blank page of a 
printed notice. The will in Patterson v, English,®* con- 
sisted of six disconnected items written in pencil, in a 
small almanac and memorandum book, entitled Mer- 
chant's Account Book and Buyer's Guide. Lord Clyde 
wrote a codicil on club paper, giving Thackeray a theme 
for one of his Roundabout papers, and Lord Grimthorpe 
wrote three of his fourteen codicils on the backs of an 
old letter, a dinner invitation and a circular. 

But these are Practical Suggestions. Be advised there- 
fore and adhere to the time-honored though humble ma- 
terials of good white paper and black ink, unless you 
prefer typewriting, which has the authority of the Act of 
June 18, 1895, P. L. 209. 

But every will need not be in writing. Personal 
estate may be bequeathed by an oral or nuncupative will, 
made in the last illness of the testator, under certain 
special conditions, and a further exception is made in 
the cases of soldiers in actual military service and sailors 
at sea. 

And the will must "be signed by the testator at the 
end thereof or by some person in his presence and by 
his express direction." In Wineland's Appeal,®** the 
testator signed the will, but after his signature was a 
clause appointing executors, which had been written as 
a part of the will. This he did not sign, and the Supreme 
Court held that the appointment of executors was a 
part of the will and therefore the testator had not signed 



(83) 147 Pa. 395. 

(84) 71 Pa. 454. 

(85) 118 Pa. 37. 
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at the end thereof, so that the whole will was invalid.®^ 
When the Pope speaks ex cathedra on matters of faith 
his word is law, so when the Justices of our highest Court 
speak as it were ex banco supremo their decision must 
be accepted without demur, but in the fulness of time 
let us hope that Wineland's Appeal, which led to great 
injustice, will be overruled by the Court or corrected by 
the Legislature. 

The statute, however, says that the will "unless the 
person making the same shall be prevented by the ex- 
tremity of his last sickness, shall be signed by him at 
the end thereof, or by some person in his presence, and 
by his express direction." The structure of this sentence 
invites rather than repels criticism and it is not clear 
whether the will of a testator, who is not prevented by 
the extremity of his last sickness, may not be signed by 
some other person in the manner prescribed, ^^ but as a 
practical matter, the cases hold that the testator must 
sign if he can do so safely, and if he cannot, he must 
ask some one to sign for him, and this person may either 
sign his own or the testator's name,®® and if he is pre- 
vented by the extremity of his illness from making this 
request, the unsigned paper may yet be valid as a will.®^ 

It is recommended that the testator sign each page of 
the will, particularly if it be typewritten. This is a safe- 
guard against fraud and it generally pleases the testator 

(86) Wiith this compare Saunders v. Samarreg Co., 205 Pa. 632, 
where the clause appointing executors had been added after the will 
above had been signed, and Baird*s Estate, 15 Pa. C. C. 247. 

(87) Vernon v. Kirk, 30 Pa. 218. 

(88) Baldwin's Estate, 17 Phila. 45& 

(89) Showers v. Showers, 27 Pa. 485; Smith v. Beales, 33 Pa. 
Sup. Ct, 570; Butler's Estate, 223 Pa. 252. 
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to write his name so often. Before the testator executes 
his will, read it over to him or have him read it over. 
Insist on this, even if the testator thinks he has some- 
thing more important to do, for he has not. Number the 
different clauses of the will. This will assist the Court 
to refer to the ambiguous parts in the subsequent litiga- 
tion. 

Sealing is of course not necessary, but it is advisable, 
as some powers should be executed under seal. While 
almost anything will do for a seal, it is well to avoid such 
a question as was raised in Hacker's Appeal,®^ a case of 
the execution of a power, where a mere dash did duty for 
a seal. Add a red wafer. It does no harm, is inexpensive, 
and pleases the esthetic eye. 

The will under our law need not be witnessed, except, 
as before mentioned, in the case of charitable bequests, 
where the statute uses the word "attested." But it is 
better to have the two witnesses required to prove the 
will, present at its execution and subscribe it. They 
should be informed what they are doing and intelligent 
enough to understand it, and should be persons whose 
own signatures may be easily proved if they should die. 
They may be called to testify as to the testator's sanity 
and their mere opinion is evidence. Conversely, they 
are competent to prove the testator's mental weakness, 
but in doing so, they proclaim their own.®^ A legatee 
or an executor may act as a witness,®^ but they had 
better not. Although two witnesses are enough, yet it 

(90) 121 Pa. 192. 

(91) Hampton v. Garland, 2 Hayw. 147; Kirby's Estate, 9 Kulp 
345. 

(92) Patterson v, Shrader, 12 W. N. C. 429. 
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PART II. 

SETTLEMENT OF ESTATES. 



Introductory. 

The most effectual way to settle an estate is to run away 
with all the assets. This plan possesses not only the ob- 
vious merits of speed and simplicity, but also relieves the 
Courts of the labor of construing the will, and, moreover, 
produces in the bereaved family, however discordant they 
may have been, a feeling of singular harmony. This 
method to be sure, will under the Act of March 29, 1832,^ 
occasion your removal from the office of executor, and 
in addition will probably render advisable your removal 
from home to some foreign country, the extradition treaty 
with which should be carefully examined beforehand. To 
offer any "Practical Suggestions" as to the proper execu- 
tion of a devastcwit, vulgarly called an embezzlement, 
might seem almost insulting to the intelligence of such an 
audience as this, but it is worth while to observe for the 
benefit of any who intend to practice in this way that 
Brazil may be still, as it used to be, the most available 
refuge for gentlemen of education and culture and at the 
same time, to use Baedeker's phrase, "suitable for a pro- 
longed stay." 

Having given this bare hint, which those may develop 
who possess the requisite enterprise and ability for high 
finance, we will occupy ourselves with a consideration of 

(i) P. L. 190, §§22-23. 

53 
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the more humdrum procedure prescribed by the laws of 
the Commonwealth and the practice of the Courts, though 
it should not be inferred from their separate mention that 
any discrepancy whatever exists between them. I would 
premise, however, that we shall consider only ordinary 
every day matters of routine. The questions that may 
arise in the settlement of estates are so numerous and 
varied that they would require a volume, instead of a few 
lectures, for their discussion. 

Fragmentary Character of the Legislatioii Concerning the 
Settlement of Estates. 

A preliminary difficulty arises from the piecemeal 
character of the statutes under which our Orphans' Court 
exercises its wide powers. The legislation might indeed 
be called a Mosaic, except that the term would unfairly 
imply that the Hebrew law giver was responsible for it. 
We have had an Orphans' Court in Pennsylvania from a 
very early period, at least since March lo, 1683, when it 
was provided "That the Justice of each County Court 
shall sit twice every year to inspect and take Care of the 
Estates, usage and Employment of Orphans which shall 
be called The Orphans' Court and sitt the first third day 
of ye week in the first and eighth month yearly; That 
Care may be taken for those that are not able to take care 
for themselves." ^ 

It is a Court whose jurisdiction as to the settlement of 
estates has been repeatedly enlarged by very numerous 
statutes and, to use a homely comparison, it is like a 
patchwork quilt, repaired and pieced by judicial decisions, 
variegated indeed, but on the whole very comfortable and 

(2) Ch. LXXVII. Duke of Yorke's Book of Laws 131. 
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well adapted to the climate. So far as I have had oppor- 
tunity to compare our practice with that of other states, I 
have found that for simplicity, cheapness and satisfac- 
tory results our methods are equal to any others and su- 
perior to most. Our numerous statutes might perhaps be 
revised and codified with advantage, and probably would 
be if everybody was not so busy about everything else. 

Orphans' Court a Ck>iirt of Eqidty. Iiacks Advisory Jurisdic- 
tion. 

The Orphans' Court while not possessing general chan- 
cery powers, is, nevertheless, within its jurisdiction a 
Court of Equity. It is well to notice in the beginning 
one of the points in which its power is limited. Neither 
our Orphans' Court nor indeed our Common Pleas in 
Equity have any jurisdiction to declare the rights of par- 
ties under a will or to advise an executor or trustee in 
the discharge of his duty. With the possible exceptions 
of Philadelphia's Petition^ and Rogers's Estate,^ our 
Courts have uniformly refused to lend their aid to the be- 
wildered executor.^ 

In Willard's Appeal, 65 Pa. 268, Justice Sharswood 
said: "It would, perhaps, be a very convenient practice 
immediately upon the death of a decedent to have all pos- 
sible questions which might arise upon the construction 
of his will, and in the settlement and distribution of his 
estate, settled by a decree of the Orphans' Court in limine, 

(3) 2 Brewster 462. 

(4) 16 W. N. C. 228. 

(5) Willard's Appeal, 65 Pa. 265; Tyson's Estate, 191 Pa. 218; 
Hirst's Estate, 12 W. N. C. 323; Whitaker's Estate, 9 W. N. C. 420; 
Scully's Estate, 28 Pa. C. C. 7; s. c. 11 D. R. 176; Jacoby's Estate, 
201 Pa. 442; Potter's Estate, 4 D. R. '329; Fabian's Estate, 4 Pa. C. 
C. 204. 
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and by way of anticipation, and by an appeal to the Su- 
preme Court from such a decree, have a final and conclu- 
sive determination of the subject. It would certainly save 
counsel a great deal of responsibility in giving advice." 

But in Tyson's Estate,^ Justice Mitchell said: "Not- 
withstanding some convenience, as remarked by Shars- 
wood, J., in Willard's Appeal, 65 Pa. 265, such practice 
would be contrary to the whole fundamental theory of our 
law under which courts do not advise but decide, and 
for decision there must be an actual contest. No man and 
no court can foresee the state of facts that may occur in 
the future, and ex facto oritur jus. In no class of cases 
is this truer than in those arising under wills. It is the 
unexpected, the condition of facts unforeseen, and there- 
fore unprovided for, that gives rise to most of such liti- 
gation." 

As Mr. Justice Mitchell tersely put it in Morton's Es- 
tate, "^ "It is the business of counsel to advise and of courts 
to decide." In other words the Court will not act as 
senior counsel. You must make your best guess at the 
conundrum and the Court will tell you at the audit if you 
are right or not. This adds zest to the duties of counsel. 

Degal B<e8iK>2isi'bility of Counsel. 

Inasmuch as this responsibility is thrown upon counsel, 
it may be well to consider its extent, for no man is infal- 
lible and everyone will sometimes mistake the law. Multi 
mult a, nemo omnia noscit, said Lord Coke,® that is, Many 
men know a great deal, no man knows it all. "No at- 



(6) 191 Pa. 218. 

(7) 201 Pa. 269. 

(8) 4 Inst. 348. 
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tomey," said Abbott, C. J., "is bound to know all the law ; 
God forbid that it should be imagined that an attorney or 
a counsel or even a Judge, is bound to know all the law, 
or that an attorney is to lose his fair recompense on ac- 
count of an error, being such an error as a cautious man 
might fall into." ® And in our own state it seems to be 
held that counsel is not to be expected to anticipate the 
decision of the Supreme Court on a doubtful point. How 
can we know what the law is before the Supreme Court 
has decided it ? ^^ Surely a lawyer not endowed with a 
prophetic soul, can hardly be expected to foretell the cases 
where the Supreme Court may say as they did in Shoen- 
berger's Estate ^^ that "Lewis's Estate, 203 Pa. 211, was 
not a convincing authority." Counsel may have thought 
so too, but a mere lawyer can hardly put his judgment 
above the Supreme Court, making himself as it were a 
Bancum Supremissimum, 

But while a lawyer is not supposed to know every- 
thing and in fact is supposed not to know everything, yet 
he is not supposed to know nothing, that is, he is supposed 
to know something. Between these opposite poles of ab- 
solute ignorance and perfect knowledge, there are infinite 
gradations or parallels of professional incompetence, sep- 
arated by the equator of golden mediocrity, and it is a 
relief to know that within reasonable bounds the respon- 
sibility of counsel is of the harmless kind known as 
moral as distinguished from pecuniary,^^ and, moreover, 

(9) MJontriou v. Jefferys, 2 C. & P. 113. 

(10) Watson V. Muirhead, 57 Pa. 161. 

(11) 221 Pa. 112. 

(12) "But if a man that hath taken sufficient study in the law 
mistake the law in some point that it is hard to come to the 
knowledge of, he is not bounden to such restitution, for he hath done 
that in him is." Doctor & Student Dial. II, ch. 19. 
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counsel is entitled to be paid for his bad advice, unless it 
be very bad indeed. However, if a lawyer goes astray 
as to bis law, his client will very likely go astray as to his 
counsel the next time he has a case. 

And while on the other hand the advice of counsel will 
protect executors or other fiduciaries, who act in good 
faith, from the consequences of an error of judgment or 
a mistake in law,^^ yet on the other hand it is said that 
"the advice of counsel will not justify a man in abandon- 
ing his own common sense,"** the only weak point of 
which decision is the tacit assumption that common sense 
is the common heritage of mankind. 

Construction of Wills — ^Importance of IDecisions in Force When 
the Will was Written. 

Of course, in the settlement of an estate it is important 
to know how the will should be construed, or more ac- 
curately, how it will be construed by the Courts, for as 
has been well said, in a will there is "commonly less writ- 
ten than spoken, and less spoken than was meant, partly 
through want of skill, and partly through want of time."*^ 
To take as examples the simple but deadly phrases, "dying 
without issue" and "survivors." You do not know what 
these words mean. No lawyer knows. It is for the 
Court to interpret them. The subject of construc- 
tion is, of course, without the scope of these lec- 
tures, even if it were not too vast to be discussed within 
our limits, but it is perhaps helpful to point out, that if 
you think it is only necessary to look at the latest decisions 
of the Courts, you run the risk of making a tremendous 

(13) Bradle/s Appeal, 89 Pa. 514. 

(14) Whitecar*s Estate, 10 Pa. C. C. 448. 

(15) 2 Fonblanque*s Equity, 339. 
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mistake. In Hood v. Penna. Society ^^ the Supreme 
Court held that the decisions of the Court at the time the 
will was written must be followed in order to ascertain 
the intent of the testator, who is presumed to have had 
them in mind when he wrote his will. In this case the 
question was as to a remainder after a life estate to the 
children of the life tenant her surviving. Under the 
earlier decisions of the Courts, such as Manderson v, 
Lukens ^'^ and Sterling's Estate,^® such a remainder would 
be held to be vested, while in the later cases, like Reilly's 
Estate,*® it would be held contingent.^^ 

You must, therefore, it seems, first observe the date of 
the will and then find out, if you can, what rules of con- 
struction were in favor at that time from the decisions of 
the Court, which the testator or his learned counsel per- 
haps studied and very likely misunderstood when the will 
was written. 

Custody of Wills; Process to Coxnpel Production; Penalties for 
Ifsrceny or I>estruction. 

Proceeding now to treat of the duties of an executor 
or administrator in the settlement of estates, let me note 
that their duties and powers are in very many respects the 
same, so when for brevity's sake I say "executor" I 
mean "executor or administrator," except, of course, in 
those cases where I mean executor only. 

(i6) 221 Pa. 474. 

(17) 23 Pa. 31. 

(18) 7 Pa. C. C. 223. 

(19) 200 Pa. 288. 

(20) Lisle's Est., 22 Pa. Sup. Ct. 262. Compare Norris's Estate, 
No. I, 217 Pa. 548, with Horwitz v, Norris, 60 Pa. 261, two cases 
on the same will. 
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To begin at the beginning, first catch your will, or at 
least hunt for it, for finding it is not always easy, as tes- 
tators frequently conceal their wills as though they were 
secret sins, and in fact sometimes they are blunders worse 
than crimes. The legal novelists and playwrights fre- 
quently find that the opportune discovery of a will makes 
the convenient climax of their story. Thus in Thack- 
eray's story of "Philip" the accidental finding of Lord 
Ringwood's will in the broken panel of his traveling car- 
riage proved the veritable Deiis ex machina which en- 
riched the shiftless hero of the novel. 

As I have had occasion elsewhere to point out, a lady 
almost invariably keeps her will in her top bureau drawer, 
as did Mrs. Eliza Jane Gaston, whose deeds, as well as 
her will, are recorded in Gaston's Estate,^* the leading 
case or Magna Charta of this branch of the law. 

In this twentieth century wills are by careful testators 
kept in safe deposit boxes in the vaults of a trust com- 
pany and the initial problem is how to get them out. For 
after the testator's death his box can only be openea by 
his executor, and the executor cannot be executor until he 
opens the box and gets the will probated. In this dilemma 
the practical Anglo Saxon common sense of our law has 
evolved a compromise worthy of the f ramers of our Con- 
stitution, and the next of kin are allowed by the officers 
of the trust company to open the box in their presence, 
and the will being found is removed for purposes of pro- 
bate. 

The will may be in the possession of some one who neg- 
lects or refuses to produce it. The Register may then 
issue a citation to compel its production, and if this is not 

(21) i88 Pa. 374. 
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done within fifteen days the offender is liable to indict- 
ment as for a misdemeanor, or in the alternative to an 
action for damages by the person aggrieved. Why the 
guilty person should not be liable both civilly and crimin- 
ally is hard to see, but apparently you must choose your 
favorite remedy.^^ 

The larceny of a will is punishable by a fine not exceed- 
ing three hundred dollars or imprisonment not exceed- 
ing two years, or both,^^ but if any one fraudulently or 
maliciously tear, burn or otherwise destroy a will, he may 
be punished by a fine not exceeding five hundred dollars 
or imprisonment not exceeding three years, or both;^^ 
from which it will be seen that the punishment for stealing 
a will is less severe than for destroying it, so that you 
will advise your clients accordingly. 

Copies Should be Made of Wills, and Infonnation Given to 
Persons Interested. 

If you find a will, it is advisable before it is lodged with 
the Register to make a sufficient number of accurate 
copies, one of which may be used for certification by the 
Register in connection with the letters testamentaify. 
This simple expedient saves time and trouble, and if the 
will is lengthy or complicated, or if many copies are 
needed, it is better to print the will. This is especially de- 
sirable if many sales of real estate are contemplated. 

It may here be observed that although the executor is 
not bound to give copies of the will to the parties inter- 
ested, it is generally desirable to do so, except, of course, 
to mere pecuniary legatees. And in like manner it is 

(22) Act March 15, 1832, P. L. 135, §7. 

(23) Act March '31, i860, P. L. 382, §104. 

I (24) Act M<arch 31, i860, P. L. 382, §129. 
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well to furnish those really concerned with copies of the 
inventory and account and in short to keep them advised 
of the progress of the settlement of the estate. This is 
especially important in family matters where one brother 
or sister is the executor, and an)rthing like secrecy or re- 
serve is apt to be suspected and resented. 

Lawyers are often asked in these circumstances to pro- 
cure copies from the Register's office when the parties in- 
terested were unwilling to ask the executor for them lest 
their motives might be misconstrued. The appearance of 
secrecy, due often to mere neglect, sometimes causes con- 
siderable friction before the administration of the es- 
tate is concluded. 

Duty of Executor to Bury the Decedent. 

I said to begin at the beginning, first find your will, 
but there is something even more urgent, namely, to bury 
the decedent. 

For religious, moral in the sense of customary, and 
sanitary reasons the body must be interred ; and this duty 
belongs to the executor or administrator because by law 
he is entitled to the assets which should defray the ex- 
penses. But this duty having been performed, the per- 
sonal representative has no subsequent right of disinter- 
ment or reinterment. To borrow an expression from a 
different department of the law the power is exhausted by 
its first exercise.^^ 

The first duty then of the executor is to bury the tes- 
tator. But he cannot be executor until he proves the will 
and under our local practice the Register will not, as a 

(25) Lowrie v. Plitt, ii Phila. 303 and note in 16 A. L. R. 155; 
Wynkoop v. Wynkoop, 42 Pa. 293; Pettigrew v. Pettigrew, 207 Pa. 
313. 
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rule, admit the will to probate or issue letters until the tes- 
tator is buried.^® The logical effect of this would indeed 
cause an indefinite postponement of the whole business, 
but here again the practical genius of the common law 
asserts itself and establishes a modus vivendi, or rather 
supeliendij for the subsequent authority of the executor 
is held in this as in many other matters to relate back to 
the date of death. ^'^ 

Let us take first the usual case where no special method 
of burial or the like is directed : As has been said, it is the 
duty of the executor to bury the dead, and conversely it 
has been held that "a decent burial is the right of every 
one." ^® For if the living have their rights, the emanci- 
pated dead have also theirs. Browning finely says: 



(( 



Take the cloak from his face, and at first, 

Let the corpse do its worst ! 
How he lies in the rights of a man ! 

Death has done all death can." 



And the first of these rights is to be put decently out of 
the way and after a decent time to be forgotten. 

Indeed, if anybody buries some dead body, where there 
is nobody else to do it, anybody may recover the expenses 
from the other body's estate,^® and the pious act will not 

(26) In Comfort's Estate, 12 Pa. C. C. 571, application was made 
for letters and they were granted on the very day of death. The 
Court said the haste was scandalous, but the letters were not void. 

(27) Godolphin Pt. ii Ch. XX. 

(28) Even if he is a miurderer and suicide, Kitchen v. Wilkinson, 
26 Pa. Sup. Ct. 75. 

(29) Williams on Executors (1788), France's Estate, 75 Pa. 225, 
cf. Harrison v, Rowley, 4 Ves. 216. 
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in modern times render the intruder an executor de son 
tort?'' 

'BLofw Far the Desire of the Testator and the Wishes of the 
Family Should be FoUowied as to the Burial, &c. 

While the financial responsibility is upon the executor, 
as a practical matter, the arrangements for the funeral are 
generally and properly made by the family of the dece- 
dent, but sometimes serious differences of opinion develop. 

As a guide to the embarrassed executor, the present 
Chief Justice has recently in a carefully considered opin- 
ion laid down certain rules, which may be thus summar- 
ized: The paramount right is generally in the surviving 
husband or widow, then in the next of kin in the order 
of their relation to the deceased; the declared wishes of 
the deceased may perhaps prevail against the wishes of 
the husband or widow, and such should usually prevail 
against the wishes of remoter connections. The same 
rules apply with regard to reinterment, but with a pre- 
sumption against removal and subject to the right of the 
Court to require reasonable cause to be shown for it. 
Shakespeare's imprecation on his tomb, "Curst be he that 
moves my bones" is cited by Chief Justice Mitchell as 
declaratory of the universal sentiment of humanity.^^ 

Therefore if the testator has expressed wishes of his 
own, either in his will or verbally before his death, these 
should be followed, except for grave reasons. It is, 
therefore, advisable to examine the will as soon as pos- 
sible to see what directions, if any, are contained in it.^^ 

(30) 3 Holds worth's History, 451. 

(31) Pettigrew v. Pettigrew, 207 Pa. 313, cf. Scott v. Riley, 16 
Phila. 106; Fox v. Gordon, 16 Phila. 185. 

{^2) But see remarks of Mercur J. in France's Estate, 75 Pa. 
225. 
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In a recent case in Philadelphia the testatrix, a 
maiden lady of advanced years, very specifically di- 
rected that her body should be kept at least four days 
after decease, and that before burial her death should be 
assured by causing her physician to sever the arteries in 
her feet. She further directed that her dog Topsy should 
be humanely put to death by her physician, her body 
placed in a neat black covered box, enclosed in a cedar 
case, and laid at the feet of the testatrix. Perhaps emu- 
lous of Pope's poor Indian: 

She thought, admitted to that equal sky 
Her faithful dog shall bear her company.^^ 

Unfortunately the executor was not aware in time of 
the direction to sever the arteries, and the testatrix was 
buried without the observance of this precaution. How- 
ever, as no complaint was ever received by the executor, it 
is to be presumed that after all the testatrix was entirely 
satisfied with what was done. As for little Topsy, that 
animal with her keen feminine intuition divined that 
something was going to happen, and having no wish to be 
put to death, however humanely, disappeared before the 
testamentary hand of the executor could be laid upon her, 
thus turning this part of the will Topsy turvy. 

In a recent will ^^ the testatrix charged her executors 
to place the deed of the cemetery lot in the coffin, probably 
that she might be furnished with the muniments of her 
title in case an action of ejectment were ever brought 
against her. 

(33) Will of Mary Ann Fisher, No. 210 of 1894, O. C. April 
Term, 1894, No. 606. 

(34) Will of Jennie Linn, No. 21 12 of 1908, W. B. 301, p. 131. 
5 
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Sometimes good reasons exist for disregarding testa- 
mentary directions. Thus Dickens desired in his will that 
he should be buried in an inexpensive, unostentatious and 
strictly private manner, without any public announce- 
ment of the time or place of burial, and without monu- 
ment or memorial. He was, however, buried in West- 
minster Abbey, the most notorious place in London. ^'^ 

So the will of Edward I. directed that his remains 
should be provided with new gjave clothes every year. 
But the subject failed to interest his subjects after a 
while and the poor King's bones waited five centuries for 
fresh garments.^® 

Sometimes the testator wishes his remains disposed of 
in an unconventional manner. We read in Sir Thomas 
Browne's Urn Burial that King Numa, doubtless in order 
to be thought original, directed that his body be buried 
instead of burnt, as then was usual. While in these mod- 
ern times we sometimes find a preference indicated for 
burning; in England it seems to have been seriously 
doubted whether a testator could so direct the cremation 
of his body.^*^ 

The doubt seems to have been founded upon religious 
reasons and the theory that the disposal of the body be- 
longed to the Church, which found odd expression in the 
dictum that there is no property in a dead corpse. Lord 
Coke indeed said,^® "The buriall of a cadaver," which he 
by one of his amusing etymologies derives from ca (ro) 

(35) See contest over the reinterment of Stephen Girard, 5 
Qark, P. L. J. 68. 

(36) Horace Walpole's letter to Horace Mann, May 15, 1774. 

(37) Williams v, Williams, L. R., 20 Ch. Div. 659, 21 Am. Law 
Reg. N. S. 512. 

(38) 3 Inst. 203. 
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da (ta) ver (mibus), "is nullius in bonis and belongs to 
ecclesiastical cognisance, but as to the monument action 
is given (as hath been said) at the common law for de- 
facing thereof," and Coke in another place said that an ac- 
tion lay for stealing a shroud but not for taking the 
body.^^ But Lord Coke simply meant by the expression 
nullius in bonis that dead bodies, however bony they might 
be, were not bona or goods belonging to anybody else. 
No one ever supposed that a dead body was in that sense 
the subject of ownership, or an article of commerce like a 
bale of hay or a piece of bric-a-brac. 

The same learned author remarks ^^ that there is no 
right of ownership in a polecat on account of its wild 
and savage nature, but in neither case does the absence 
of a technical right of property help to solve the problem, 
What are you going to do about it ? That because there 
is no such right, of property in a dead body, a testator 
cannot say what disposition shall be made of his own re- 
mains is a rather curious proposition, but after all the 
logical leap is nothing to a legal gymnast. The suppressed 
term of the syllogism would be that testamentary direc- 
tions are limited to things which are the testator's prop- 
erty. 

Perhaps, however, we cannot do better than to quote 
what Chief Justice Mitchell said upon this point in the 
case before cited. 

"It is commonly said, being repeated from the early 
cases in England, where the whole matter of burials was 
under the jurisdiction of the ecclesiastical courts, that 
there can be no property in a corpse. But inasmuch as 

(39) 3 Inst, no; Haynes' case, 12 Rep. 113. 

(40) 3 Inst. 109. 
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there is a legally recognized right of custody, control and 
disposition, the essential attribute of ownership, I appre- 
hend that it would be more accurate to say that the law 
recognizes property in a corpse, but property subject to a 
trust and limited in its right to such exercise as shall be 
in conformity with the duty out of which the rights 
arise. *^ 

Let us here observe parenthetically that the common 
law as to defacing funeral monuments and the like has 

been enforced in Pennsylvania by the Criminal Code of 
1860.^2 

This is only expressive of the "universal sentiment of 
humanity,*' which Emerson has well expressed in verse. 

"Set not thy foot on graves ; 

Nor seek to unwind the shroud 
Which charitable Time 

And nature have allowed 
To wrap the errors of a sage sublime. 

"Set not thy foot on graves ; 

Care not to strip the dead 
Of his sad ornament, 

His myrrh, and wine, and rings, 
His sheet of lead 

And trophies buried:" 



(41) Pettigrew v. Pettigrew, 207 Pa. 313; Medical College v. 
Rushing, i Ga. App. 468 (case of unauthorized dissection). Is 
there a right of property in anatomical specimens? 3 Stephen, Hist. 
Criminal Law, 127. 

(42) Act of March 31, i860, P. L. 382, §47; Jacobus v. Children 
of Israel (who it seems have been incorporated in Georgia), 107 
Ga. 518. 
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Leaving the poet philosopher Emerson, let us consider 
the case of the jurist philosopher Bentham. 

It was on a Wednesday, the seventh day of November 
in the year of our Lord one thousand nine hundred and 
six, and at three o'clock in the afternoon, Greenwich 
time, (I like to be exact in matters of absolutely no im- 
portance) that I saw Jeremy Bentham in London. It is 
generally supposed that he was dead and buried years 
ago, but that is a mistake. He died to be sure ; that was 
not merely his right, but even his duty, but he left his 
body to be dissected, which it seems was accounted his 
privilege, and this having been done, the undissectible 
parts of his mortal frame clothed in his philosopher's 
g^rb, were given a snug and quiet resting place in a 
wooden cupboard in the Anatomical Museum of University 
College. There he still sits, and sits still, dressed in a 
black coat, white shirt and stockings, drab waistcoat and 
small clothes. His mummied head is on the floor between 
his beslippered feet, and the wax counterfeit of his face, 
decorated with a broad brimmed and high crowned felt 
hat, wears a life-like and benignant expression with the 
inscrutable and complacent semi-smile of a modern 
Buddha. And as I gazed, my strained ears could almost 
hear the echo of the mystic words Chrestomathia, Con- 
frontation, Prophylactic, Panopticon. 

But finally, perhaps on the whole subject we can best 
follow the example of Socrates, as told by Plato in the 
Phaedo. 

And in what way," said Crito, "shall we bury you?" 
In any way you like," replied Socrates, "but you must 
get hold of me and take care that I do not run away from 
you." Then he turned to us and added with a smile: "I 
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cannot make Crito believe that I am the same Socrates, 
who have been talking and conducting the argument; he 
fancies that I am the other Socrates whom he will soon 
see, a dead body — and he asks, How shall he bury me? 
Be of good cheer, my dear Crito, and say that you are 
burying my body only, and do with that whatever is 
usual, and what you think best." 

In short, the best plan for most people is to bury them 
in the groimd according to the orthodox fashion and gen- 
erally, the deeper down the better. 

Brovisioius in Will for Erection of Tomb, &c. 

The pathetic and generally futile desire to be remem- 
bered after death often induces a testator to provide for 
the erection of an elaborate tomb, and it has even been 
said, I believe, that a testator might direct that his entire 
estate should be so expended.*^ In one recent case in this 
city the sum of $12,000 was stipulated in the will, 

with a fund of $3,000 for its maintenance. This 
was held to be properly deducted from the estate as 
against the widow, who had elected to take against the 
will.^^ 

If the executor fails to obey the testamentary direc- 
tions as to burial and interment, presumably the family 
would be entitled to have the situation corrected as far as 
possible, and the body reinterred in the place designated 
And if the executor purposely disobeyed the will, he 
might be held to forfeit his commissions, which are al- 

(43) See Mitford v, Reynolds, 16 Sim. 105; i Phillips 185. 

(44) Estate of John H. Grove, O. C. April, 1902, No. 410. In 
Bennett's Estate, O. C. April, 1899, No. 18, a fund of $20,000 was set 
aside in accordance with the will for the reconstruction and embel- 
lishment of the vault and monument. 
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lowed for the faithful performance of duty, and he should 
be held personally liable for any extra expense occasioned 
by his default. 

Lord Eldon directed in his will that the ring he wore, 
being his wife's mourning ring, should be buried with 
him,*** although this was contrary to the laws of the XII 
Tables, which provided that no gold shall be burnt or 
buried with the dead, except gold employed to fasten the 
teeth.*« 

Iieg^des for Care of Burial Lot and Moniunents. 

Very often the will contains a legacy for the perpetual 
care of the burial lot and monuments therein, and as a 
rule the beneficiaries under the residuary clause do not 
care to question the validity of the bequest as in violation 
of the rule against perpetuities. 

That the point was at least doubtful is illustrated by the 
case of Gifford's Estate.*'^ 

"There is something striking and remarkable in this 
provision of the will," said the Court. "The require- 
ment that this particular burial lot shall be forever kept 
in repair at an expenditure of $30, annually, if necessary, 
involves serious consequences. The affection of the rela- 
tives and friends or public service may preserve a man's 
memory for some time. However strong and great 
these may be, his memory must eventually perish. But 
under this will, Gifford's grave must forever be kept in 
repair. When Caesar is forgotten, Gifford's grave must 



(45) Twiss' Life of Eldon, Vol. Ill, 317. 

(46) Tabule X. Frag. 9. Neve aurum addito ast quoi auro denies 
vincti esctmt itn cum illo sepelire urereve se fraude esto. 

(47) Trustees of M. E. Church v. Gifford, 5 Pa. C. C. 92. 
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be remembered. In the year of our Lord 10,000, a trustee, 
under the supervision of the Orphans' Court, must see 
that this grave is properly turfed and free from weeds. 
Through all time Gilford's grave must be kept green. 
Many such charities would impoverish the living to decor- 
ate the graves of the forgotten dead." 

In removing this doubt the legislature raised another by 
the Act of 1 89 1,*® providing that such bequests shall be 
valid, notwithstanding the rule against perpetuities, for 
by an amusing and curious slip, there was added as a 
clincher that such bequest should be a charity, which, of 
course, it isn't. Consequently, it is very possible that the 
Act of 1855 *® applies, requiring a charitable bequest to 
be witnessed by two attesting witnesses at least a calendar 
month before the testator's death.*^^ 

Bxpexises of Funeral and Funeral Dinners. 

Even in the days of ancient Rome it was necessary to 
repress by law the extravagant celebration of the rites in 
memory of the dead. 

A law of the XII Tables provided that there should not 
be more than one funeral nor more than one funeral 
feast.**^ 

Very probably the funeral feast had its origin in a sac- 
rifice for the welfare of the departed and degenerated into 
a convenient and attractive custom, which has been car- 
ried on to modem times. Sometimes the funeral enter- 



(48) Act May 26, 1891, P. L. 119. 

(49) Act of April 26, 185s, P. L. 328. 

(so) Brabson's Estate, 16 D. R. 670; Church v. Gifford, 5 Pa. C. 
C. 92. 

(51) Tabula X Frag 8. Ne uni plura funera Hani, neve lecti 
plures sternantur. Cumin's Manual 6i Civil Law. 
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tainment has been directed by will. Thus the will of 
Robert Fabyan, who died in 15 12, directed that all who 
came to his funeral should have bread, ale and roast ribs 
of beef with a further provision of eel pies for those who 
attended certain religious services in his honor during the 
Lenten season.'^^ 

The question has frequently arisen whether the executor 
should be allowed a credit for the cost of the funeral 
baked meats provided for the assembled mourners, where 
the testator has not been thoughtful enough to provide in 
his will for this entertainment. In White's Estate*^^ the 
Court refused to allow $25, the cost of the "wake," the 
details of which were ctmningly concealed in the ac- 
count under the convenient and elastic designation of 
"sundries" ; but in Sutton's Estate ^^ the Court approved 
of reasonable expenditures, in this case $32, for the re- 
freshment of friends and relatives at the funeral. Of 
course, it is difficult to say what are "reasonable" ex- 
penses. Terrapin and champagne, though likely to raise 
the drooping spirits of the mourners, even if the extrava- 
gance should not raise the spirit of the departed, would, 
doubtless, be disallowed as a banquet, which, to use the 
language of Judge Ashman,**** "under the pretence of hon- 
oring the dead simply pandered to the appetite of the liv- 
ing," or as an older writer put it, "not congruent to the 
sadness and dolefulness of the action in hand." ^^ In the 
case last mentioned the menu provided for the guests and 

(52) Testamenta Vetusta, by Harris Nicolas, ii, p. 500. 

(53) 13 Phila. 287. 

(54) I Del. Co. 343. 

(55) Johnson's Estate, 8 Pa. C C i. 

(56) Wentworth, Office of Executor, 259. 
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mourners was said by the Court to be exceptionally fru- 
gal as it consisted of cheese, crackers and tobacco. "A 
banquet," Judge Ashman remarked, "less provocative of 
hilarity could not well be imagined," on which Judge 
Smith, of Lancaster, commented by saying in Bard's Es- 
tate, ^'^ that the addition of a beverage of some kind to 
the crackers, cheese and tobacco "would have made the 
meal less unwholesome and more palatable." 

While our Orphans' Court has carefully refrained from 
promulgating a definite code or standard bill of fare, it 
is probable that the conventional collation of cold ham, 
bread and butter, pickles (the large, green, pimply kind), 
and coffee, with perhaps the addition of cake in accord- 
ance with the decedent's station in life, would meet with 
the approval of the strictest Judge. Of course, where the 
residuary legatees partake of the repast, it would not lie 
in their gfuilty mouths, which would be stopped or es- 
topped, to object to the cost of the dainties which they 
had helped to consume,^® but most probably in cases of 
insolvent estates no refreshments would be allowed, and 
as invitations to the function would rarely be extended to 
creditors, the estoppel rule would not apply to them.^* 

Beading tlie Will. 

When the final stage of the banquet has been reached 
an expectant hush will frequently be heard, and some 
elderly relative after a premonitory cough will suggest 
that, as he understands the lawyer who drew the will is 
present, it might be well to have him read it. This is an 



(57) 13 D. R. 552. 

(58) Sutton's Estate, i Del. Co. 344. 

(59) Went worth, Ofl5ce of Executor, 259. 
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ancient custom, sometimes followed now, though not so 
frequently as of old. It is certainly better to postpone 
this ceremony until after the funeral luncheon, as other- 
wise the appetite of the expectant legatees might be quite 
spoiled. We have all enjoyed that most entertaining 
chapter in Guy Mannering describing the funeral of 
Margaret Bertram and the reading of her will by Proto-. 
col, the lawyer. 

George Eliot, in Middlemarch,®^ gives a very amusing 
account of the reading of old Peter Featherstone's will 
by the lawyer Standish, or rather of two wills. During 
the reading of the earlier will, the Carnivora present (to 
use George Eliot's words) felt that all emotion must be 
conditional for it might turn out to be the wrong thing. 
But when the later will revoked a large number of pecun- 
iary bequests to the assembled relatives and gave the 
residuary estate to endow an almshouse for old men — 
very much like Miss Bertram'is will in Guy Mannering — 
"it took some time for the company to recover the power 
of expression." Nobody present got a farthing. "For 
my part," said one of the audience, "I wish there was no 
such thing as a will." "That's a strange sentiment to 
come from a Christian man, by God!" said the lawyer, 
who perhaps thought of the time when to make a will 
was regarded as a religious duty. 

Kipling wrote some verses about reading the will : 

Here we have it, scratched and scored 

By the tides of an impotent human soul ; 
He that wrote it died abhorred, 

And scarcely the bell had ceased to toll 



(60) Ch. XXV. 
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Ere they crowded together over the cake, 

Ferret-eyed women and keen-faced men, 
In the putrid well of his life to slake 

Their viperous throats, and wonder when 
The lawyer was coming to give their share — 

Slowly, slowly, the red seals break. 
Watch them marking his every word — 

How in life he had willed to make 
This one wretched, and that preferred. 

When George I., made his will he deposited it with 
the Archbishop of Canterbury, doubtless thinking that 
prelate as Primate of the Church and the head of the ec- 
clesiastical jurisdiction over the probate of wills, a pe- 
culiarly proper depository. After his death at the first 
council held by the new King, Dr. Wake, the Archbishop, 
who does not seem to have been very wide awake, pro- 
duced the will and dutifully delivered it to his sovereign, 
supposing, of course, it would be opened and read to the 
council. "On the contrary," says Horace Walpole, "his 
Majesty put it into his pocket and stalked out of the room 
without uttering a word on the subject." As it is an 
axiom that the King could do no wrong, this practical 
illustration of it struck the council dumb and literally no 
man dared ask him any question. The Monarch always 
refrained from discussing the subject, but it was gener- 
ally understood that he burnt the will. The King, how- 
ever, was really following the paternal example, for 
George I., had deliberately destroyed his wife's will and 
that of her father, both of which were favorable to 
George H., the then Prince of Wales. Anticipating that 
his son might do the same thing, he deposited a dupli- 
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cate of the will with a German Duke, and he, for a con- 
sideration surrendered it to George II., who put it into 
the fire without opening it. Will burning proved so at- 
tractive to the King that he also destroyed that of his 
uncle, the Duke of York; as Walpole remarks "bad pre- 
cedents are always dangerous and too likely to be copied." 
Thackeray in his Four Georges alludes to the story. 

Special Provisions in Lieu of Wills as to Saving Fund Deposits 
and Beneficial Societies. 

Here it may be observed that under certain special leg- 
islation a depositor in our Savings Fund Societies may 
dispose of his deposits without a formal will. 

By the Act of February 25, 1819,^^ incorporating 
the Philadelphia Saving Fund, it is provided that 
*'a book shall be kept at the office in which any depositor 
shall be at liberty to appoint some person or persons to 
whom in the event of his or her death the money shall be 
paid, if not otherwise disposed of by will."®^ An identical 
provision is contained in the charter of the Western Sav- 
ing Fund Society.®^ 

It may be questioned whether the rights of creditors 
are sufficiently protected under these decisions. So the 
by-laws of beneficial associations frequently provide for 
payment to the heirs or legal representatives of the de- 
ceased member. In such cases the fund is paid directly to 
the next of kin as beneficiaries and not to the personal 

representatives as assets for the payment of debts.®* 

(61) 7 Smith's Laws 156, §2. 

(62) Knorr's Estate, 89 Pa. 93. 

(63) Act Feb. 8, 1847, P. L- 80, §2 Art. 8. Fidelity Co. v. Wright, 
16 W. N. C. 177- 

(64) Northwestern Aid v, Jones, 154 Pa. 99, Hodges' App., 8 
W. N. C. 209; Morreirs Est, 8 W. N. C. 183; Kendrick's Est., 15 
X a. v^. L/* 24* 
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Prestmiption of Death After TTnezplained Absence for Seven 
Years. Acts of 1885 and 1005 and Cunnius v. Keading 
School District. 

What has been said assumes that the death of the de- 
cedent can be proved. But in some cases no adequate 
proof of the corpus delicti or defuncti can be procured, 
and the most frequent instance is that of unexplained ab- 
sence for a long time, which at common law affords a 
presumption of death. The Act of 1885 ^^ provides that 
letters of administration may be issued upon the estate of 
a person supposed to be dead on account of absence for 
seven years or more from his domicile, and his estate 
thereupon administered and distributed to his widow, 
heirs or next of kin, who give a refunding bond in case 
he turns up. The constitutionality of this Act was af- 
firmed by the Courts of this state and the United States 
in the celebrated case of Cunnius v, Reading School Dis- 
trict.«« 

In this case there was a woman named Margaret 
Cunnius, the widow of one Aaron Cunnius, who dwelt 
in Reading, in the county of Berks, and she was dowered 
of a certain tract or parcel of land in the town of Read- 



(65) Act June 24, 1885, P. L. 155, passed in consequence of Dev- 
lin V. Commonwealth, loi Pa. 273. Thayer, Preliminary Treatise on 
Evidence 319, shows that at common law the presumption arose 
after the expiration of a long, but indefinite period of time. The 
leven year rule is of miodern origin, and is adopted in the Bigamy 
Act of I Jac. I c. II, and the Act of 19 Car. 11, c. 6, relative to the 
absence of persons on whose lives estates depend- Judge Penrose 
has called to the writer's attention the fact that this Act is reported 
in Roberts's Digest as in force in Pennsylvania; but apparently we 
have no reported decision based upon it, except Hershey v. Sherk, 
58 Pa. 382, and Morrison's Estate, 5 D. R. 571. 

{66) 25 Pa. C. C. 17; 21 Pa. Sup. Ct. 340; 206 Pa. 469; 198 U. S. 
458. For forms see 3 Pa. C. C. 5. 
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ing, Upon which parcel there was built a school house. 
In the year 1888 the said Margaret folded her tent and 
silently stole away to California, where she took up her 
abode and in that Lotus land she clean forgot the country 
of the Pennsylvania Dutchmen. ^ 

Eleven years rolled by and the vagrant mind of the 
wandering widow suddenly recalled that the Reading 
School District owed her that many years arrears of 
dower, for which she then, in 1899, brought suit. The 
reply was that in the previous year letters of administra- 
tion had been granted upon her estate under the Act of 
1885 and the arrears of dower up to that date had been 
paid to her administrator, so that in the eye of the law she 
was a dead woman and her dower had ceased. The hu- 
mor of the situation failed to make the slightest impres- 
sion upon the astonished and indignant widow, who 
showed that she was very much alive by sending on from 
California her photograph and her sworn deposition that 
she was living and in fact had gained nearly fifty pounds 
in weight. Duly impressed thereby, the Berks County 
Court held that the Act of 1885 was unconstitutional and 
void, and that Mrs. Cunnius was entitled to the arrears up 
to date amounting to $410.04, but not to interest there- 
on.®'^ 

The case was appealed to the Superior Court, and, by 
the way, Mrs. Cunnius had given additional proof of her 
existence by disclosing her marriage to Mr. Smith, whose 
Christian name the reports do not disclose, though the 
testimony shows that he was none other than the cele- 
brated John Smith. The Superior Court affirmed the 
judgment.®® 

{^) Cunnius v, Reading School District, 25 5a. C. C. 17. 
(68) Cunnius v, Reading School District, 21 Sup. Ct. 340. 
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But the undismayed School District took a further 
appeal to the Supreme Court, which reversed the judg- 
ment, holding, to the surprise of Mrs. Cunnius-Smith, 
that she was really dead.®® 

Greatly displeased by the decision, the quasi defunct 
dowager appealed to the Supreme Court of the United 
States, which finally and judicially doomed her to death 
for the rest of her life.*^® 

But the Act only applied to administration. Twenty 
years later it dawned upon the legislature, after several 
allusions in the Cunnius case to their oversight, that the 
Knight Errant might have written a will before he went 
on pilgrimage. So they provided for this case by the 
Act of igos,*^^ a rather clumsy piece of legislation; for it 
requires as a preliminary the issuing of letters of adminis- 
tration under the Act of 1885, and then the subsequent 
probate of the will, a citation to the administrator and 
next of kin, and the annexation of the certified copy to 
the letters of administration, or the grant of new letters 
of administration to the executor. 

It is interesting to observe that if the supposed decedent 
turns up, he is entitled under Section 5 of the Act to re- 
ceive from his executor all assets remaining in his hands, 
thus presenting the curious case like that which so pleased 
Lord Coke, of a man suing his own executor. '^^ 

But although the supposed decedent will get his estate 



(69) Cunnius v, Reading School District, 206 Pa. 469. 

(70) Cunnius v, Reading School District, 198 U. S. 458. 

(71) Act of April 14, 1905, P. L. 153. 

(72) If A be bound to the Abbot of D, and A is professed a 
monk in the same Abbey, and after is made Abbot himself, he shall 
have a action of debt against his own executor. Co. Litt. 133b. 
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back again, he will have the pleasure of paying the costs, 
which under Section 7 are to be paid from his assets. 

Verbal or Nuncupative Wills. 

We have assumed so far that the will was in writing as 
it should be under the Act of 1833, but there may be a will 
by word of mouth, mere winged words tangled in the 
meshes of man's memory. A verbal or nimcupative will 
as to personal property is allowed, but the legal requisites 
are stringent and such wills are rare. It must be made 
during the testator's last illness and in extremis, for if he 
had opportunity to make a written will, the verbal will is 
not valid. It must also be made in the testator's "house 
of his habitation," or where he has resided for ten days 
previous, unless he is surprised by illness elsewhere and 
dies before returning home. And if the amount be- 
queathed is over $100, there must be a distinct rogatio 
testium, or request by the testator to those present to bear 
witness to his will, and in every case the will must be 
proved by two witnesses.''^ 

Further, no nuncupative will can be admitted to pro- 
bate until fourteen days after the testator's death and the 
widow and next of kin must be notified to contest it if 
they please, and no testimony can be received after six 
months from the making of will unless it has been com- 
mitted to writing within six days.*^* When, therefore, 
the Supreme Court said''** that the testimony must be 

(73) Act April 8, 1833, P. L. 249, §7; Taylor's Appeal, 47 Pa. 31 ; 

Megary's Estate, 25 Pa. Sup. Ct. 243; Wiley's Estate, 187 Pa. 82; 
Rutt's Estate, 200 Pa. 549. For a form see Will of Hugh Kerr, 
Will No. 79 of 1893, O. C. Jan., 94, 158. 

(74) Act March 15, 1832, P. L. 135, §§io and 11. 

(75) Taylor's Appeal, 47 Pa. 36. 

6 
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committed to writing within six days the statement was 
too broad. The testimony if not so committed to writing 
within six days cannot be received after six months. 

And further, any mariner being at sea, or any soldier in 
actual military service may dispose by will of his person- 
alty as he might have done before the passage of the 
Wills Act.'^« 

The law as to soldiers is said to owe its origin to Julius 
Caesar, who was always thoughtful of his legions, and has 
been since popular in many countries as holding out to re- 
cruits a tempting inducement to military service. At 
some early period the same indulgence was extended to 
the ancient mariners.'^'' 

Distributioii: of Estates by Family Settlement or Agreement of 
the Parties. Act of 1883, Where Estate is not More Than 
f300. 

But in some rare cases the agreement of all the parties 
interested in any estate to have the same distributed in a 
manner different from that directed by the will or by the 
statute in case of intestacy, has been sustained by the 
courts,"^® and the next of kin may divide the estate of an 
intestate subject to the claims of creditors, without formal 
letters of administration.*^^ 

By the Act of June 24, 1883,®^ when the whole estate 
is not more than $300, the widow or children may peti- 
tion the Orphans' Court to have the estate appraised and 

{76) Act April 8, 1833, P- L. 249, §8. 

{77) Will of Daniel Smith, 9 Phila. 104. 

{7B) Conrad v. Conrad, 36 Pa. Sup. Ct. 154; Mechling's Appeal, 
2 Grant 157; Painter's Estate, 42 Pa. 156 note; Bartholomew's Es- 
tate, 155 Pa. 283. 

(79) Roberts v. Messinger, 134 Pa. 29^. 

(80) P. L. 74, §3. 
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set aside for them without the appointment of an executor 
or administrator. This saves the cost of letters, but ad- 
vertisement has to be published in the usual way.®^ 

Application for Letters of Administration. Bights of Hus- 
band, Wife and Neact of Kin. 

Having buried the decedent and having ascertained 
that there is a will, or having given up the search for one, 
your next duty is to persuade the Register of Wills either 
that there is a will or that there isn't, a very pretty logical 
dilemma. 

If no will can be found and the next of kin is willing 
to make affidavit that the decedent died intestate, the pe- 
tition for letters of administration is presented to the 
Register by the person or persons entitled thereto. A 
husband is entitled to administer upon the estate of his 
wife ®^ unless he has deserted her or failed to support her 
for a year or more, when he forfeits his rights.®* 

On the other hand the widow is not entitled to act 
alone, for the Register may grant joint letters to the 
widow and such of the next of kin as will best administer 
the estate, or to the latter alone.®* 

But while the widow also forfeits this right by deser- 
tion ®^ she does not forfeit it by merely separating from 
her husband,®® as Blackstone would say, so great a fa- 
vorite is the female sex of the laws of Pennsylvania. 

(81) O. C. Rules III, 82. 

(82) Act March 15, 1832, P. L. 135, §22. 

(83) Act May 4, 1855, P. L. 430, §5- 

(84) Act March 15, 1832, P. L. i'3S, §22. 

(85) Odiorne's Appeal, 54 Pa. 175. 

(86) Ross's Estate, 11 Pa. C. C 601, s. c. i D. R. 744; cf. Hoi- 
brook's Estate, 20 W. N. C. 79. 
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In granting letters to the next of kin, who are entitled 
to the estate after the payment of debts, the Register 
should grant letters to those who are nearest in consan- 
guinity, preferring males to females ; and it would seem 
the eldest of the class has some claim to be preferred over 
the rest, other things being equal. ^"^ 

In the case of the ladies it would seem, in the absence of 
objection, to be wiser to grant administration jointly in 
order to avoid question of precedence, for as Lord Coke 
remarks, "the contention about precedency between wo- 
men is ever fiery, furious, and sometimes fatal." ®® 

When Security Must be Entered. 

Executors appointed by the will and resident within the 
commonwealth do not have to enter security, but all non- 
resident executors and all administrators must give bond 
with two sureties in the statutory form,®^ but no letters of 
administration will be granted to a non-resident even with 
security.®^ 

And it may here be noted that the premium paid a 
Surety Company for entering its bond is an expense of 
the estate,®^ and the Surety Company will generally insist 
upon the custody of the assets or some power of super- 
vision and control. 

Probate of Lost Wills — Or Wills That Cannot be Produced. 

If it be discovered that the decedent has left a will, it is 
oflfered to the Register by the executor with a petition for 

(87) Act March 15, 1832, P. L. 135, §22; Shomo*s Appeal, 57 Pa. 
356; Levan's Appeal, 112 Pa. 294; Brubaker's Appeal, 98 Pa. 21. 

(88) 4 Inst. 363. 

(89) Act March 15, 1832, P. L. 135, §§i6, 24. See Act May 17, 
1871, P. L. 269. 

(90) Sarkie's Appeal, 2 Pa. 157; McDevitt's Estate, 9 D. R. 474. 

(91) Act May 28, 1907, P. L. 271, 81. 
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probate. But it sometimes happens that the will has been 

lost or accidentally destroyed or for some other reason 

cannot be lodged with the Register. The leading case on 

the subject of lost wills is that of Lord St. Leonards's 
Will.»2 

In that case it was held that the contents of a lost will 
might be supplied by the parol testimony of witnesses, 
who knew its contents. But the proof must be by two wit- 
nesses and is carefully scrutinized by the Courts.®^ 

In Rider Haggard's stoiy of Mr. Meeson's Will, 
Mr. Meeson, who sustained the title role, was shipwrecked 
on a desert island, and t^ing in extremis and destitute 
of writing materials had his will tattooed by a sailor with 
the juice of a convenient cuttle fish on the fair shoulders 
and back of Miss Augusta Smithers. As he could not 
sign his name in this way, he fortunately remembered that 
in such a case it would be sufficient if some other person 
held the pen in the testator's fingers and assisted him to 
write his name, or even if some one signed for the testator 
in his presence and by his direction, and so he kept his 
hand upon that of the tattooer as did also the other wit- 
ness, who was not an expert artist. 

After the death of the testator and the rescue of the 
living will, she was taken to have her back filed in Som- 
erset House. Obviously, this human document could not 
be locked up with the other wills, and, of course, it was 
against the rules to allow a will once filed to walk away. 



(92) Sugden v. St. Leonards, L. R. i P. D. 154. See Atlay^s Vic- 
torian Chancellors ii, 49, for an interesting account of it 

(93) Buechle's Estate, 14 Pa. C. C. 99; Foster's Appeal, 87 Pa. 
67; Deaves' Estate, 140 Pa. 242; Gfeller v. Lappe, 208 Pa. 48; Fal- 
lon's Estate, 214 Pa. 584. 
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It was decided to photograph Miss Smithers's back and, 
fortunately, the dark lines of cuttle fish ink upon her 
snowy skin came out perfectly in the resulting picture, 
which, after fierce litigation, was admitted to probate. 

In a curious case the testator made his will in Philadel- 
phia and took it with him to Germany, where he died. 
His widow, who was badly advised, probated the will in 
the German Court, although practically his entire estate 
was situated in Philadelphia. The Royal District Court 
at Munich, Department A, being constructed like a child's 
saving bank; which readily receives valuables but keeps 
them so carefully that the youthful depositor has to use an 
axe to get them out, positively refused to surrender the 
will, but courteously allowed it to be photographed. The 
subscribing witnesses were allowed to prove their signa- 
tures on the photographic copy, and the Register of Wills 
admitted the copy to probate.®^ 

Administration Cum Testamento Annezo. 

If a will has been found, the executor named therein 
presents his petition for probate and letters testamentary. 
If the testator has omitted to name an executor, as fre- 
quently happens in the case of home-made wills, or if the 
executor is dead or renounces his right, the petition is for 
letters of administration cum testamento annexo, which 
are granted to one or more of the residuary leg-atees, if 
there are any, or to their nominee, or in default of a re- 
siduary legatee, to those persons who would be entitled to 
letters of administration. •^ 



(94) Will of Beverly S. Burton, No. 1782 of 1904. 

(95) Act March 15, 1832, P. L. I35- 
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Always keep a copy of your petition as it will often be 
convenient to refer to it. 

Duty of Executor When Will is Contested. 

If the executor is confronted by a caveat, and the pro- 
bate is disputed, his position sometimes becomes a deli- 
cate one. As the person appointed by the testator to 
carry out his will, it would seem prima facie his duty to 
support it, and in an issue of deznsa^it vel non he is ac- 
cording to our immemorial practice the plaintiff and the 
caveator is the defendant.®® "But he is not bound, nor is 
it his duty to embark in a controversy as to probate with- 
out consulting the parties taking under the will and being 
indemnified by them against costs and expenses." ^'^ 

If the executor enters upon a contest without such pre- 
caution, he may have the fun, after losing the suit, of 
paying counsel fees and costs. ®^ 

Torm. of Letters Testamentary. 

The letters testamentary deserve a little attention. No 
one, except the most inquisitive, ever looks at the words 
of a printed form, but they who read this will be puzzled 
or amused according to their temperament. 

"By the tenor of these Presents I Charles Irwin Register 
for the Probate of Wills and Granting Letters of Admin- 
istration &c., do make known to all men. That on the 
day of A. D. 1909, at Philadelphia, be- 

fore me, was proved and approved the last Will and Tes- 



(96) Act March 15, 1832, P. L. 135, §13; King's Estate, 9 W. N. 
C. 207. 

(97) Penrose J., Carter's Estate, 2 D. R. 578. 

(98) Rankin's Appeal, 10 W. N. C. 235; Baugh's Estate, 28 Pa. 
C. C. 547; s. c. 12 D. R. 303. 
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tament of John Smith, deceased (a true copy whereof is 
to these presents annexed) having, whilst he lived and at 
the time of his death divers Goods, Chattels, Rights and 
Credits within the said Commonwealth; by reason 
whereof the approbation and insinimtion of said last Will 
and Testament and the committing administration of all 
and singular the Goods, Chattels, Rights and Credits 
which were of the said deceased; and also the auditing 
the Accounts, calculations and reckonings of the said ad- 
ministration and absolute care of the same, to me are 
manifestly known to belong, &c." 

The form is, for the greater part, a very old one and 
descends to us from the time when the probate of wills and 
grant of letters were matters within the jurisdiction of 
the ecclesiastical courts. Our Registers of Wills, though 
dignified officials, are no longer Bishops, but they sensibly 
adhere to the ancient Episcopal forms. Now a few words 
in explanation of a few words. 

Probation has no reference to the status of the testator 
in this world or the next, but in Ecclesiastical testamentary 
law means, according to Lyndwood and Bum, the taking 
of proofs. Approbation does not mean that the Register 
approves of what the will says, as the uninstructed lay- 
man might suppose, but according to the same learned au- 
thorities, the decree upon the proofs, giving validity to 
the will. Insinuation is a word of darker import. It 
does not refer to the insinuating manner of the Register 
in demanding that his fees be paid in cash, but means, to 
quote the learned Oughton,^® to put in one's bosom, (m 
sinu) as though the Register placed the will after proof 



(99) Ordo Judiciorum I, Tit. CCXVIII. 
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in the breast pocket of his coat, that is to say, it signifies 
the publication or registration of the decree among the 
records of his Court. In the Digest it is used rather 
more broadly in the sense of making known or publishing 
the testator's will before death and this is preserved in the 
ordinary attestation clause.^ 

In this connection it is worth while to note that the pro- 
bate of the will does not take effect until the approbation 
and insinuation, that is, the entry of the Register's decree 
that the instrument be admitted and recorded as the last 
will of the decedent. The mere probation or taking of 
proofs by the witnesses is not enough.^ 

Beqtdrements of the Law in Pennsylvania as to Probate of 
Wills — Charitable and Beligions Bequests. 

A will in Pennsylvania must be in writing and must be 
signed at the end thereof. It must be proved by two com- 
petent witnesses,^ but those witnesses need not be attest- 
ing or subscribing witnesses, except in the case of legacies 
or devises for religious or charitable uses. As to them the 
Act of 1855 ^ provides that they shall be invalid unless 
made by will attested by two credible and at the time dis- 
interested witnesses, at least one calendar month before 
the death of the testator. The Supreme Court has lately 
held in Paxson's Estate ^ that the attesting witnesses must 
be subscribing witnesses, and in Kessler's Estate ® that the 
interest which will disqualify a witness may be either pe- 

(i) Dig. X?XXII. II, §2, Cf. Codex Just. VIII, LIU. 30-32. 

(2) Ziegler v. Storey, 220 Pa. 471. 

r 

(3) Act April 8, 1833, P. L. 249. 

(4) Act April 26, 1855, P. L. 328, §11. 

(5) Paxson's Estate, 221 Pa. 98. 

(6) Kessler's Estate, 221 Pa. 314. 
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cuniary or moral. The scope of this latter decision can- 
not at present be safely predicted, but it seems reasonably 
clear that any person who is a manager or trustee or offi- 
cer of the charity cannot act. A mere employe may be 
competent under prior decisions not in terms overruled^ 
but as a matter of wise precaution such a witness should 
not be used. 

But the invalidity of the charitable or religious devises 
or legacies does not affect the validity of the will as such 
or the other legacies contained in it. The estates that are 
invalidly bequeathed pass to the residuary legatees, next 
of kin, or heirs as the case may be.® 

Probate by Subscribing Witnesses. Broof of Signature of 
Testator. 

If there are subscribing witnesses, the will must in the 
first instance be proved by them, for that is the purpose of 
having subscribing witnesses. If they refuse to come 
they may be made to come, provided they are within the 
county or within thirty miles of the Register's office; if 
they live beyond that distance, a commission may issue to 
take their testimony f if they are proved to be dead or out 
of the jurisdiction, their signatures are proved by other 
witnesses, and it is only if that be impossible, or, of 
course, if there are no subscribing witnesses, that the sig- 
nature of the testator is proved by witnesses who know 
it. That the law should require proof of the signature of 
a deceased attesting witness before allowing direct proof 
of the signature of the testator, is apt to appear strange at 



(7) Combs's Appeal, 105 Pa. 155. 

(8) Act April 26, 1855, P. L. 328, §11. 

(9) Act March 15, 1832, P. L. 135, §§8, 9. 
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first, but it would take too long here to examine the rea- 
son and history of the rule. Like many other things in 
the law, it is not quite so silly as it looks. It is the old 
common law rule, which we have retained not only as to 
wills, but also in other cases. Our Wills Act does not pro- 
vide any special procedure, nor does it indeed require at- 
testing witnesses (save in cases falling under the Act of 
1855). If it did, the proof of the signature of the at- 
testing witnesses would not only be proper, but inevit- 
able.^0 

By our practice witnesses, other than attesting witnesses 
are required to swear that they were "well acquainted 
with the testator 'in his life time' and are familiar with his 
signature, having frequently seen him write his name as 
well as other matters." The same form is used when 
witnesses are called to prove the signatures of the sub- 
scribing witnesses, and it should be carefully noted that 
the witnesses produced must have been "Well acquainted 
with the testator in his life time/' It is not therefore 
enough to become acquainted with the testator after his 
decease. 

This measure of proof is far more rigorous than the 
generally accepted common law rule, which allows a wit- 
ness to be competent who has seen the person write his 
name but once.^^ 

It is traditional in our Register of Wills office and ap- 
pears to be due to the desire of the Register, in admitting 
wills to probate on ex parte affidavits, to require very clear 



(10) Cf. Wigmore on Evidence, §§1320, 1505, who collates the 
authorities. See North Penn Iron Co. v. Lithoid Co., 217 Pa. 538. 

(11) Wigmore on Evidence, §694; McNair v. Commonwealth, 26 
Pa. '388; Wilson v. Van Leer, 127 Pa. 371. 
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evidence of the witnesses' competency. However, this 
form of affidavit is seldom departed from, though in some 
rare cases it is impossible to conform to this measure of 
proof, even when no one entertains any doubt of the genu- 
ineness of the signature. 

In one case no one could be found who had ever seen 
the testator write his name, or anything else, and the Reg- 
ister permitted the will to be proved by persons who, 
through a long business correspondence, had become fa- 
miliar with his signature to business letters. ^^ 

Will Must Be Proved by Two Witniesses or One Witness With 
Corroborative Circiunstances. 

The Act says the will must be proved by two witnesses. 
This has been the law in Pennsylvania from the earliest 
times,^^ and this has always been construed to mean that 
a will may be proved by the direct testimony of one wit- 
ness and corroborative circumstances equivalent to an- 
other." 

This rule has an ancient and honorable lineage, being 
immediately derived from the Ecclesiastical law by which 
the probate of wills of personal property was regulated in 
England, and by it inherited from the Canon Law of the 
Church. Our Acts of Assembly and our decisions have 
extended it to wills of land as well 



(12) WSll of Willing F. Lewis, No. 836 of 1904, Cf. ConMnon- 
wealth V. Smith, 6 S. & R. 568. 

(13) Laws agreed upon in England, April 25, 1682, Duke of 
Yorke's Book of Laws 100. Act Jan. 12, 1705, §1, i Smith's Laws 
$S, 2 Stat, at Large 194. 

(14) Hock V. Hock, 6 S. & R. 47; Carson's Appeal, 59 Pa. 493; 
Derr v. Greenwalt, 76 Pa. 239; Scott's Estate, 147 Pa. 89. 
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Will Must be Signed at tlie End. 

The Act further says that the will "unless the person 
making the same shall be prevented by the extremity of 
his last sickness, shall be signed by him at the end thereof, 
or by some person in his presence and by his express di- 
rection." This curiously involved direction has been 
moulded by the decisions to mean that the testator must 
sign if he can do so safely, and if he cannot, he must ask 
some one to sign for him, and this person may sign either 
his own or the testator's name, and if the testator is pre- 
vented by the extremity of his illness from making this 
request, the unsigned paper may yet be a valid will.^^ 

Act of 18&5, Making Probate Conclusive After Three Years; 
Act of 1900, as to Failure to Prove Will Within Three Years 
From Death. 

The probate of wills becomes conclusive both as to real 

and personal estate after three years, unless contested 

within that time,^® and after it has become conclusive, an 
exemplified copy of the will may be filed in any county 
where the testator's real estate is situated. ^"^ Similarly 

the recent Act of April i, 1909,^® provides that where the 
will has not been offered for probate within three years 
from the testator's death, it shall be of no effect as against 
bona fide conveyances or mortgages of the real or per- 
sonal estate of the decedent duly recorded before the date 
of the offering of the will for probate. The general inten- 

(15) Baldwin's Estate, 17 Phila. 458; Showers v. Showers, 27 
Pa. 48s; Smith v. Beales, 33 Pa. Sup. Ct. 570; Vosburg's Will, 9 
Pa. C. C. 243; Will of George I. Robb, No. 2358 of 1905, W. B. 
269, 523. The probate is based on an affidavit of the circumstances. 

(16) Act June 25, 1895, P. L. 305, §1 ; Nicholas Estate, 174 Pa. 

405. 

(17) Act April 23, 1889, P. L. 48, §1. 

(18) P. L. 79. 
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tion of the Act is clear enough, but it would be interesting 
to know how the draughtsman of the Act supposed a 
"conveyance or mortgage" of the personal estate could be 
"recorded." 

Begistry Bureau in Philadelphia, Acts of 1865 and 1867. 

In Philadelphia the heir or devisee under a will may- 
have the same noted on the books of the Registry bureau, 
so that the property cannot be sold for taxes or municipal 
claims thereafter to accrue, except in his name and after 
the service of the sci. fa, on Ijim. If he does not, he takes 
the risk of a sale without notice.^® 

19'otiee odE Ebcecutor's ApxK>intixient hy Advertisement. 

The executor, if he is wise, will then give notice to 
creditors by advertising his appointment according to 
the Act of 1834 for six weeks in one newspaper published 
at or near the place where the decedent resided. The 
name and address of his attorney is generally inserted 
also.^^ And the Orphans' Court under the authority of 
an Act of Assembly has required this and other legal no- 
tices to be published in The Legal Intelligencer.^^ 

If a creditor complies with this notice and files his 
claim with the executor, the latter is bound to notify the 
creditor of the day fixed for the audit of the account.^^ 

(19) Act March 14, 1865, P. L. 320, §4; Act March 29, 1867, P. 
L. 600; §1; Funk V, Harkness, 14 Pa. C. C. 609, s. c. 3 D. R. 423; 
City V. Mason, 34 Pa. C. C. 483. 

(20) Act Feb. 24, 1834, P- L. 70, §1. 

(21) Act April 5, 185s, P. L. 162, §1; Act May 3, 1909, P. L. 
424; O. C. Rules XIII. The Act of April 30, 1901, P. L. 109, §1; 
requires legal notices to be published in a German newspaper when- 
ever the county contains at least 40,000 persons who have emigrated 
from Germany. Legal Advertisements, 12 D. R. 499. 

(22) Carroll's Estate, 17 Pa. C. C. 273; Wasserman's Estate, 19 
Pa. C C. 372. 
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If the estate is not advertised, the executor runs the 
risk of making himself liable to creditors ; who generally, 
however, know by a sort of telepathy when their debtor 
dies and illustrate the scriptural proverb that wheresoever 
the carcass is, there will the eagles be gathered together. 

Account Should be Filed in One Year, But not Before. 

The executor now enters upon the active duties of his 
office and is obliged to file his account in one year from the 
grant of letters, or when thereunto legally required.^^ The 
words "in one year" mean at the end of the year. Credi- 
tors have that time allowed them and the executor can- 
not be compelled to distribute the estate until then, how- 
ever tantalizing the delay may be to the legatees,^* No 
matter how simple the business may be, he is not even 
allowed to file his account until the expiration of the 
year, dating not from the death of the decedent, but from 
the grant of letters.^*^ And this is the rule even where the 
decedent died a non-resident and the letters are ancillary 
to those of the domicile, for Pennsylvania d'editors should 
be protected; or if the executor named in the will had 
filed his regular account and afterwards an administration 
de bonis non was raised.^^ 

Preparation and Filing of Inventory and Appraisement — ^Wliat 
Should be Included. 

The first duty of the executor is to have prepared and 



(23) Act March 15, 1832, P. L. 135, §15. 

(24) Act Feb. 24, 1834, P. L. 70, §38. 

(25) Act Feb. 24, 1834, P. L. 70, §§22, 38, 47; Act March 29, 1832, 
P. L. 190, §19. Haggerty*s Estate, 29 Pa. C. C. 57 ; Gallen's Estate, 
8 Pa. C. C. Z7) Rastaetter's Estate, 15 Pa. Sup. Ct. 549; Robins's 
Estate, 180 Pa. 630; Simpson's Appeal, 109 Pa. 383. 

(26) McQellan's Estate, O. C. July, 1905, No. 301. 
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filed within thirty days from the grant of letters, the in- 
ventory and appraisement of the assets.^'' 

This word "assets" is derived from the French 
"assez," enough, and signifies, according to the classical 
definition, "goods enough to discharge that burthen, 
which is cast upon the executor or heir in satisfying the 
debts and legacies of the testator or ancestor." The 
meaning "enough" is singularly inappropriate, for an in- 
solvent estate is, obviously, not enough for creditors, and 
who ever heard of any estate being enough for the lega- 
tees? However, the legislature of Pennsylvania was so 
pleased with the humor of the definition, that by Resolu- 
tion of March 16, 181 6, it was ordered to be printed with 
others in the Appendix to the Journal of the Senate, thus 
giving it the stamp of authority.^® 

The executor, if the testator had his valuable assets in 
a safe deposit box, should at once open and examine it, 
and make a careful and minute list of all the contents. 
This should be done in the presence, if possible, of some, 
at least, of those chiefly interested in the estate, and the 
list signed or initialed by those present. It is often well, 
though sometimes laborious, to enter on this list the num- 
bers of the bonds or stock certificates, and the exact 
name in which they are registered. This often saves the 
necessity of frequently opening the box for such infor- 
mation. Even if given power to go to the deposit box 
alone, do not do so unless it is really necessary. Not that 
it would be too much temptation for a legal gentleman, 
as old Weller said in Pickwick, but because the less actual 
custody of the assets you have, the less your responsibility. 

(27) Act March 15, 1832, P. L. 135, §§15, 26. 

(28) 7 Smith's Laws, Index to notes, p. 25. 
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The executor or administrator should then appoint two 
appraisers to prepare the inventory under oath for filing 
in the Register's office. The compensation of these gen- 
tlemen is fixed by the Act of Feb. 24, 1834,^® at one dol- 
lar per day for every day diligently employed, but in 
practice a reasonable and often a liberal fee is paid, as it 
is always easy to be generous with other people's money, 
though this is at the executor's personal risk, as the ex- 
ecutor of Bradley's Estate ^^ found out to his cost, who 
having paid $25 was allowed by the Court only the statu- 
tory amount. 

The assets in the contemplative eye of the law should be 
appraised as of their value on the day of the decedent's 
death, and this was also the Roman law,^^ though I sup- 
pose so far as the liability of the executor is concerned, 
he could only be charged with their value on the day of 
the granting of his letters. The appraisement should be 
according to market value. As Lord Coke remarks,^^ 
"concerning the value (to speak once for all) tantum 
bona valent quantum vendi possunt," which some one has 

put into rhyme. 

"The real worth of anything 
Is just as much as it will bring." 

The appraisement of mortgages, notes, bonds, &c., 
should include accrued interest to the date of the death,, 
unless the securities are quoted "flat,^' i. e., the interest 
being included in the market price. There should also be 



(29) P. L. 70, §10. 

(30) II Phila. 87. 

(31) Just Inst. 2, 22, 2, Hunter's Roman Law, 573. 

(32) 3 Inst. 105. 

7 
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appraised rents accrued or in arrear,^* estates per auter 
vie,^^ debts due by the executor himself,^'' which the ex- 
ecutor is sometimes too modest to insert, and strictly the 
surrender value of insurance policies. Dividends pay- 
able after death, although declared previously, belong to 
principal. 

This accuracy is necessary for three reasons, — ^first, 
because the collateral inheritance tax is calculated upon 
the corpus of the estate as of the day of death ; secondly, 
because the executor's commissions are determined, 
roughly speaking, in the same way; and thirdly, because 

if there are life tenants, the amount of income must be 
accurately ascertained. 

Appraisement of Obsolete Securities, Household Goods, Good 
Will, &c. 

If the estate includes obsolete securities, old oil com- 
pany stocks and stocks and bonds of defaulted companies 
of no value, which might well be called "insecurities," it is 
best, nevertheless, to include them in the inventory as of 
no value, or at a nominal appraisement. These are often 
colloquially called "cats and dogs," because though some- 
times valuable they are generally more bother than they 
are worth. Such an inventory gives information to credi- 
tors and others interested, to which they are entitled, and 
eliminates any question of collateral inheritance tax in 
case, as sometimes happens, this apparently worthless stuff 
turns out afterwards to be of some value. Moreover, it 
shows the zeal and accuracy of counsel and so duly im- 
presses the client. 



(33) Act Feb. 24, 1834, P. L. 70, §§7, 8. 

(34) Act Feb. 24, 1834, P. L. 70, §9. 

(35) Act Feb. 24, 1834, P. L. 70, §6. 
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Household goods, jewelry, clothing, &c., are difficult 
to appraise. Sometimes it is not necessary to appraise 
them at all, if they are not subject to taxation and there 
is no question of creditors. Sometimes they may be ap- 
praised en masse, sometimes the contents of each room 
may be appraised separately.^* But articles which are 
specifically bequeathed, no matter how trifling their value, 
should be separately and carefully appraised to insure ac- 
curacy in the account, especially if they are subject to the 
collateral inheritance tax. 

Frequently the good will of the testator's business 
should be appraised, and this is a very difficult thing to 
determine, as its value may vary from nothing to a very 
large sum, generally overestimated by those who are en- 
titled to its proceeds in case of sale. 

Although the appraisers are appointed by the executor 
and generally supervised by him, yet he is not concluded 
by the inventory, nor indeed estopped from even claiming 
ownership in the things included in it.^'^ 

Duty o£ Executor as to Conversion of Assets, &c. 

The executor should make a careful examination of the 
assets to see if any should be converted without delay. 
Properties on which mortgages are secured should be 
examined to see if they are sufficient, and if the papers in- 
clude fire insurance and title insurance or briefs of title. 
Interest in arrear should be promptly collected, and the 
solvency of debtors should be ascertained. Dubious 

(36) West's Symboleographie, §654, contains some curious and 
minute directions for appraising such things. 

(37) Malone's Estate, 8 W. N. C 179; Eichhorn*s Estate, 7 Pa. 
C C. 433; McCarron's Estate, 15 W. N. C. 485; Cf. MWOermott 
V, Miners' Bank, 100 Pa. 285 
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mortgages should be foreclosed, or sold and passed on to 
somebody else like the Bottle Imp. 

But while it is in general the duty of an executor to 
convert the assets, he is bound to use good judgment and 
in estates that are solvent he should in many cases con- 
sult those entitled to the estate, for they may prefer to 
take in specie and should have the opportunity to do so 
under the supervision of the Court.^® 

Sales of personal property should be public after rea- 
sonable advertisement. It is generally supposed that an 
executor, even without special authority, can sell at pri- 
vate sale, and he can, of course, pass a good title, but he 
runs the risk of surcharge unless he can show that he ob- 
tained the market value. If, however, he sells at public 
sale, the burden is on those dissatisfied to show some ir- 
regularity. In Chief Justice Gibson's time strong drink 
was passed around by the administrator to stimulate the 
bidders, but probably at this day an expenditiure for this 
purpose would not be approved by the Court.^* 

Sale or Distribution of Household Furniture, &c. 

Caution is especially desirable in case of the sale or dis- 
tribution of household effects included in the residue, par- 
ticularly of what the family call "heirlooms," which have 
been in the family in some cases for so long as twenty or 
thirty years. Sometimes they are intrinsically worthless, 
or nearly so, but that does not matter. The family all 
want the old china, the apostle-spoons, the so-called an- 



(38) Brown's Appeal, 12 Cent. 684; Hart's Estate, 25 Pa. C. C. 
401; s. c. 10 D. R. 421, Reed's Estate, 82 Pa. 428; Schlegel's Es- 
tate, 13 D. R. 764. 

(39) Pennock's Appeal, 14 Pa. 446. 
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tiques or the goodly apparel in which, according to 
Coke, "women repose delight." ^^ 

Verbal wishes of the decedent are often relied on. How 
often do we hear the cry, "Mother always said I was to 
have that ring." The ladies are especially prone to make 
trouble about such things; there is something about an 
old sideboard that arouses the tiger latent in gentle wo- 
man. Where the will contains no specific bequests or di- 
rections for distribution and the persons entitled cannot 
agree, there are several fair methods of division : 

First : The plan suggested by Littletonus Noster in his 
excellent work on Tenures,** that the eldest sister should 
divide the property into parts and should have the last 
choice. 

Second : A public auction where all can attend and bid 
against each other; or, if there is no question of the 
rights of creditors. 

Third : The separate lots may be appraised by a disin- 
terested third party, preferably an auctioneer, and then 
the ladies may make their selection in turn, or 

Fourth : A private auction where the parties can bid in 
like manner, each being charged in distribution with the 
amount of her purchase; either method is fair and will 
afford much entertainment to the looker on. So I have 
seen the fair daughters of an ancient house regard with 
flashing eyes the mute mementoes of their ancestral 
splendor and bid therefor with covetous tongues, whilst 
Victory, fluttering hither and thither, at last perched 
cackling upon the banner of the highest bidder. Then 
did the triumphant lady glory in her success, but fiercely 

(40) 4 Rep. 20a. 

(41) Co. Litt. Sec. 245, i66b. 



it. 
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glower on her rival, whose bid had thus enhanced the 
price, while she in turn, though lamenting the prize she 
lost, gloried in that her sister's victory had cost so dear. 
No hatred is more intense," said Lord St. Leonards, 
than that which arises in a man's family after his death, 
where under his will the rights of each member of it are 
not separate and strictly defined; none is more afflicting 
and degrading to our common nature. We weep over the 
loss of our relative, and we quarrel over the division of 
the property. Be careful not to make an unwise or ill- 
considered disposition, particularly of your residue, upon 
which the contest generally arises. As you love your 
family pity them, throw not the apple of discord among 
them. If you leave to everyone separately what you de- 
sire each to have, and give nothing amongst them all, 
which requires division, and therefore selection and 

choice, peace and good will will continue to reign amongst 
them."^2 

Notioe to Corporatioxus in Which Estate is Interested and to 



It is very desirable to notify every corporation, of which 
the testator owned stocks or registered bonds, that the 
executor has been appointed, enclosing a certificate of the 
appointment and inquiring what the corporation would 
further require to make a transfer. This will save time 
and trouble, and in some states, notably New York, the 
procedure for transferring stocks and bonds of corpora- 
tions involves the tedious appraisement of a transfer tax. 

It is well to notify legatees of their legacies, and as they 
will immediately write back to know when they will get 



(42) St. Leonards* Handy Book on Property Law, 177. 
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their money, which they invariably need next week to 
meet a note or pay an insurance premium, tell them in the 
beginning that they will not get their legacies for a year. 
The executor must also give notice within six months 
by letter to a public corporation of any devise or bequest 
to it.48 

The Act does not say what will happen if you do not 
obey it, so it is like the books of the Apocrypha, which, if 
you will borrow an Episcopal prayer book and look at the 
sixth article of the celebrated Thirty-nine, you will ob- 
serve are to be read for example of life and instruction of 
manners, but not to establish any doctrine. 

Duty of Executor aa to Cloeing Out Partnership or Testator's 
Business. Incorporation. 

If the testator is engaged in business with a partner, 
the articles of partnership, if properly drawn, will pre- 
scribe the duty of the executor in closing out the testa- 
tor's interest. Ordinarily, the death of a partner dissolves 
the partnership, but frequently the agreement provides 
that it shall continue for a certain time, as, for example, 
the end of the current fiscal year. Sometimes the ar- 
ticles provide for the purchase by the surviving partner 
of his deceased partner's interest at a^price fixed, or to be 
ascertained from the books."** 

If the testator's business is not complicated by part- 
nership, it should be liquidated, but as the business is 
often profitable, it is more valuable if sold as a going 
concern. This, however, is not always easy to do, and 

(43) Act Feb. 24, 1834, P. L. 70, §66. The Act of April 6, 1791, 
8S» 3 Smith 22, imposes a similar duty upon the Register of Wills, 
which is not observed in practice. 

(44) Locken's Estate, 15 Phila. 534. 
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the executor is often pressed to carry on the business for 
the benefit of the estate. Sometimes the will so directs. 
The questions that may arise of the liability of the ex- 
ecutor and of the estate to creditors and the liability of 
the executor to legatees are often important and difficult 
and the decisions are by no means clear.*" 

Sometimes the will directs that the testator's business 
shall be continued, and authorizes the executor to accept 
stock, under the direction of the Court, of a corporation 
organized for the purpose, in exchange for the assets of 
the testator.*® The will may expressly direct incorpora- 
tion, and aside from any such provision, it may be ad- 
visable to incorporate, but counsel should carefully con- 
sider the possible liability of the executor to legatees and 
creditors and the liability of the estate to creditors also. 

Juxisdiction in Cases of Injunction. 

The executor may often find it necessary to collect the 
assets of the estate by suit in the Common Pleas. If, 
however, specific assets are in the possession of one who 
refused to surrender them to the executor, the Orphans' 
Court has jurisdiction by injunction.*'^ 

Act of 1905 as to Statute of Limitations. 

And it is well to remember that the statute of limita- 
tions begins to run against a debt which becomes due to 
the estate after the decedent's death from the time when 



(45) McArdle v. Title Co., 7 Pa. Sup. Ct. 328; Laughlin v, 
Lorenz, 48 Pa. 275; Wilcox v. Derrickson, 168 Pa. 331; Bowker^s 
Estate, 5 W. N. C. 493; Qine's Appeal, 106 Pa. 617. 

(46) Act April 22, 1889, P. L. 42. 

(47) Act May 19, 1874, P. L. 206; Odd Fellows' Bank Appeal, 
123 Pa. 356; Hemphiirs Estate, O. C. Jan., 1895, No. 420. 
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such debt becomes due notwithstanding that letters testa- 
mentary or of administration have not been issued.*® 

Duties of Executor With Bespect to Land. Sales of Beal Es- 
tate. 

We will now consider the rights and duties of the ex- 
ecutor with respect to land. Land upon the death of its 
owner descends to the heirs in case of intestacy and passes 
to the devisees under a will. The administrator has 
neither title to the land nor authority over it, nor has the 
executor as such, unless he is the devisee in trust or is 
given a power, and not then until the power is exercised. 
Nevertheless, in most cases he has more or less to do with 
the land before he gets through, and he very often will find 
it advantageous to ascertain its condition and especially 
if the buildings are insured against fire, if it is subject to 
mortgages, and if so, whether the decedent's bonds are 
outstanding, or if there are any judgments against the de- 
cedent which bind it. 

Land in Pennsylvania has always been assets for the 
payment of debts, at least, since 1693,*® but until the land 
has been brought into the course of administration either 
by the will or by process of law, it belongs to the heir or 
devisee and even in the case of insolvent estates executors 
and therefore creditors have no right to the interim 
rents.^^ 

(48) Act April 6, 1905, P. L. 114. See Marsteller v. Marsteller, 
93 Pa. 350; Amole's Appeal, 115 Pa. 356. 

(49) Laws made at Philadelphia, Ch. 14, which rendered the es- 
tates real and personal of decedents liable for debts, and provided 
for distribution of the balance after the debts are paid. Duke of 
Yorke's Book of Laws, 231. 

(50) Fross' Appeal, 105 Pa. 258; McCoy v, Scott, 2 Rawle 222; 
Halloweirs Estate, 9 D. R. 90 ; Blight v, Wright, i Phila. 549. 
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This is the result of the dual sources of jurisdiction 
over decedents' estates, the transmission of personalty 
having been regulated by the ecclesiastical law, while the 
descent of realty was governed by the common law, under 
which land was not liable for simple contract debts. 

We will now consider the 'sale of real estate. The 
initial problem is how to get the proceeds into the hands 
of the executor. The subsequent problem, how to get 
them out of his hands, is sometimes more difficult. 

Real estate may be sold or mortgaged and the proceeds 
administered by the executor or administrator in numer- 
ous cases. For our purposes we may classify the most 
important of them according to the purposes for which the 
sale is made and must, necessarily, in this rough state- 
ment omit the technical minutiae of the procedure. And 
first of those cases common both to executors and admin- 
istrators. ( See O. C. Rules XIV. ) 

I. For the payment of debts where the decedent ne- 
glected to leave sufficient personal estate. 

(a) For the payment of debts and maintenance and 
education of minor children. *^^ 

(b) For the pa3rment of debts on the final setatlement 
of the administration account.*^^ 

(c) In general.** 

All sales for the payment of debts may be private 
sales,** and devised real estate will be sold for the 

(51) Act March 29, 1832, P. L. 190, §31^ Q. i. 

(52) Act March 29, 1832, P. L. 190, §31, cl. II. The mansion 
house, or most profitable part of the estate, being reserved to the 
last. 

(53) Act March 29, 1832, P. L. 190, §31, cl. i ; Act Feb. 24, 1834, 
P. L. 70, §20. 

(54) Act May 9, 1889, P. L. 182, §1 ; O. C. Rules XIV, §3. 



FOR THE SETTLEMENT OF ESTATES. IO7 

payment of debts in the following order: i. That 
not specifically devised. 2. That devised to others than 
the widow. 3. That devised to the widow."" 

II. For execution of decedent's contracts to convey 
land."« 

III. For distribution among heirs or devisees. 

(a) Where the whole real estate is not worth more 
than $1,000."'^ 

(b) In general upon the petition of the parties in in- 
terest."® 

IV. For the benefit of the interests of the owners or 
beneficiaries. 

(a) In case of remainders to minors."® 

(b) Under the Price Act in cases too numerous to 
mention.®^ 

Next of cases under wills. 

I. For the payment of legacies. 

(a) Under power of sale. 

The executor, unless given a power of sale, has noth- 



(55) Kirk's Estate, 8 W. N. C. 107; Hoover v. Hoover, 5 Pa. 
351. 

(56) Act Feb. 24, 1834, P. L. 70, §15 ; Act April 28, 1899, P- L- 157, 
§1. Contracts to buy land are included in the latter Act. 

(57) Act May 14, 1874, P. L. 166, §1 ; O. C. Rules XIV., §6. In 
this case the sale is made as though it was for the payment of 
debts. 

(58) Act June 12, 1893, P. L. 461, §1 ; O. C. Rules XIV., §7. In 
this case the proceedings are similar to sales in partition. There is 
no apparent reason why the procedure should differ in the two cases. 

(59) Act April 3, 1851, P. L. 305, §1. Under this Act a trustee 
is appointed to make the sale. 

(60) Act April 18, 1853, P. L. 503. 
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ing to do with the sale of land expressly charged with a 
legacy. The legatee proceeds under the Act of 1834.®^ 
11. For the benefit of the estate. 

(a) Where land is held by a trustee (which the ex- 
ecutor frequently is) and the sale is for the benefit of the 
cestui que trust®^ 

(b) Where a remainder is limited to a class, some, or 
all of whom are not in being.®^ 

(c) Under powers in the will, which may be — 
i. Discretionary powers, express or implied.** 

ii; Positive directions to sell working a conversion. 
Of course the limited scope of these lectures does not 
permit any discussion of the numerous decisions on the 
subject of conversion, but it is well to note that the word 
conversion does not refer to the executor's conversion of 
the assets to his own use, which sometimes happens. 

If the executor is also devisee of the real estate in trust, 
as is frequently the case, he has title thereto and must take 
charge of it. He should keep a separate real estate ac- 
count for filing in the Orphans' Court. 

Even if the executor is given no authority over the real 
estate, the parties interested sometimes expect him to 
manage it for them. If he does so he should obtain a 
power of attorney and act as agent solely, keeping a strict 
separate account of rentals, which should be rendered di- 
rectly to his principals and not filed in the Orphans' Court, 



(61) Act Feb. 24, 1834, P. L. 70, §59; Luckenbach's Estate, 170 
Pa. 586; 175 Pa. 484. 

(62) Act April 3, 1851, P. L. 305, §1. 

(63) Act June 15, 1897, P. L. 159, §1. 

(64) Act Feb. 24, 1834, P. L. 70, I§I2, 13. An executor with a 
mere power to sell has the right of possession. 



FOR THE SETTLEMENT OF ESTATES. IO9 

which has no jurisdiction, although sometimes rents as a 
matter of convenience are included in the account.®*^ 

Collateral Inheritanoe Tax. 

One of the chief duties of the executor is to comply with 
the law relating to collateral inheritance tax, and so im- 
portant is this matter that the executor's oath of office par- 
ticularly specifies it.®® 

The taxation of inheritances is no modern idea. Gib- 
bon *'' g^ves the Emperor Augustus credit for the scheme. 
The method was adopted by Great Britain in 1780,®® but 
in this country it was first employed by Pennsylvania in 
1826, when a tax of 2^^% was imposed, subsequently in 
1846 increased to 5%.®® 

The present law is contained in the Act of 1887,''^^ which 
codified the previous legislation.''^^ And in brief the Act 
provides that all estates passing collaterally after death by 
deed, will or under the intestate laws shall be subject to a 
tax of 5%. 

We will now consider first, the nature of the tax; sec- 
ond, the persons liable for its paymient; third, the property 



(65) Walker's Appeal, 116 Pa. 419. 

(66) Act March 15, 1832, P. L. 135, §14. 

(67) Decline-And-Fall-Off-The-Rooshan-Empire, (as Mr. Wegg 
would call it) ch. VI. The rate was 5%. 

(68) Act 20, Geo. Ill, c. 28, imposed a stamp duty on receipts for 
legacies, and Act 36, Geo. Ill, c. 52, §7, taxed legacies directly at 
2^0 to 6%, according to relationship. 

(69) Act April 7, 1826, P. L. 227; 9 Sm. Laws 146; Act April 22, 
1846, P. L. 486, §14. 

(70) Act May 6, 1887, P. L. 79, and its supplements, June 26, 
189s, P. L. 325; May 14, 1891, P. L. 59. 

(71) See the elaborate opinion of Judge Penrose, Del Busto's Es- 
tate, 6 Pa. C. C. 289. 



no FOR THE SETTLEMENT OF ESTATES. 

subject to it; fourth, the time when it is payable; fifth, 
the remedies for mistaken payment or overpayment, and 
sixth, the consequences of non payment. 

Nature of Tax on Inheritances. 

First : Although in these Practical Suggestions it may 
seem out of place to touch upon the theoretical nature of 
a tax on inheritance, I may be pardoned if I say a few 
words on account of the open advocacy of unlimited 
"taxation" by the modem socialists in their program for 
universal destructive reform. No tax can be justified, 
politically or morally, unless it is imposed for the sake of 
revenue to defray the economical and legitimate expenses 
of government. No tax can be justified morally or le- 
gally if it is merely disguised confiscation. The favorite 
argument is that the transmission of property after the 
owner's decease to new owners is merely by sufferance of 
the State, which has the power and consequently the right 
to all, for with the Leviathan might and right are syn- 
onymous and coterminous. If with the right to take all, 
the state astounded, like Warren Hastings, by its own 
moderation takes only 50% or 75% those who have lost so 
much can only console themselves with the reflection that 
they might have lost all. Although this specious doctrine 
is apparently asserted by the highest courts of the United 
States and of Pennsylvania and many other states,*^^ it 
should not mislead us. It is the sort of thing from which 
the guarantees of our Constitution and the fundamental 
principles of our system of government should preserve 

(72) E. g. Knowlton v. Moore, 178 U. S. 41; Mixter's Estate, 
10 Pa. C. C. 409 ; Strode v. Commonwealth, 52 Pa. 181 ; Finnen's 
Estate, 196 Pa. 72 ; contra. Numiemacher v. State, 129 Wis. 190, and 
cf. Cope's Estate, 191 Pa. i. 
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US. Of course, this is not the place to argue at length, 
but it may be observed that the decisions referred to rest 
upon a curious fallacy, the assumed axiom that there is 
no "natural right" of inheritance, and therefore the state 
can abolish it at pleasure and a fortiori tax it to the point 
of confiscation. It would puzzle anyone to give a defini- 
tion of "natural rights," which would not fairly include in- 
heritance or succession by death, at least if any regard is 
paid to the history of the law, but the answer to the 
whole argument is simply that there are no rights at all, 
either "natural" or "unnatural," which the state cannot in 
the form of law take away, alter or regulate at pleasure 
subject to the restrictions of the Constitution, and the 
government has just the same right, neither greater nor 
less, to tax estates of decedents as it has to tax the iden- 
tical property before the owner's death. If the proper 
limits of taxation are exceeded, government becomes ty- 
ranny, and law degenerates into the good old rule, — the 
simple plan, according to Wordsworth, of Robin Hood, 

That they should take who have the power 
And they should keep who can ; 

For if a man's right to his property were practically lim- 
ited to a mere life estate, he would not be so foolish as to 
labor in order to accumulate for the tax collector's visit 
after the funeral. He would not buy a home which his 
family could not inherit and for the like reason he could 
find no purchaser for his possessions. Property would 
lose its value, save such as could be concealed from the 
tax gatherer; industry would lose its chief incentive, and 
the idle and incompetent, in their desire to live at the ex- 



112 FOR THE SETTLEMENT OF ESTATES. 

pense of the able and industrious, would simply degrade 
society as a whole to the level of its lowest components'^ 

Bersons Liable for Payment of Collateral Inheiitanoe Tax. 

Second : The persons liable for the payment of the tax : 

The executor must deduct the tax from the legacies be- 
fore he pays them and can only be discharged from lia- 
bility by actually paying the tax to the commonwealth. 
He must exhibit to the Auditing Judge his receipt coun- 
tersigned by the Auditor General'* 

The "owners" of the estates are also in terms liable, 
but only if they accept the legacy. The law, which is 
the perfection of common sense, assumes that they will, 
but, strange as it may appear, a legacy is sometimes, 
though rarely, refused as it was in Bryce's Estate'*^ 

The recent will of one George S. Wolff contains a 
legacy, which may, possibly, be refused by the legatee. 
The testator said, "I direct that before anything else is 
done fifty cents (50c) be paid to my son-in-law C. W. 
W., to enable him to buy for himself a good stout rope 
with which to hang himself, and thus rid mankind of one 
of the most infamous scoundrels that ever roamed this 
broad land or dwelt outside of a penitentiary."^® But a 



(73) Lord St. Leonards once said, "The Succession Duty Act 
has deprived property of half its charm; it is as if a blight had fal- 
len on the fair fields of England." Handy Book of Real Property, 
p. 150. Nothing above said is intended to deny the right of the 
State to tax inheritances, or that they are fit subjects for taxation, or 
that the rate and method must necessarily be governed by legislative 
discretion. 

(74) Act May 6, 1887, P. L. 79, S81, 9- O. C. Rules VIII. 

(75) Bryce's Estate, 194 Pa. 135. 

{76) Will of George S. WolfiF, No. 2249 of 1908. 
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contingent legacy is not taxable until it falls into pos- 
session, nor need the estate be appraised until thenJ*^ 

The tax under the Act is imposed upon inheritances or 
legacies and devises passing or given absolutely to or in 
trust for all persons, except father, mother, husband, 
wife, children and issue, and son's wife or widow, to 
which favored list step children were added by the Act 
of 1905.'^® Why the aged grandparents should be taxed, 
while grandchildren are exempt, and why a son-in-law 
should not be treated with the same consideration as a 
daughter-in-law are questions not easy to answer. They 
are certainly as meritorious as the care and preservation 
of the testator's burial lot, which is put on the free list by 
the act of 1903.''^® 

A legacy to an adopted child is subject to tax,®^ and so 
is an legacy to an illegitimate child, who has been legiti- 
mated by special Act of Assembly, while it appears that 
if the child is legitimated under the General Act of 1857 
by the subsequent marriage of its parents, the legacy is 
exempt.®^ 

Property Subject to the Tax. 

Third : Property subject to the tax. 

It is often said that the tax is not on property at all, but 



{77) Coxe's Estate, 193 Pa, 100. 

(78) Act April 22, 1905, P. L. 258; Lloyd's Estate, 15 D. R. 932. 

(79) Act March 5, 1903, P. L. 12, §1. 

(80) Commonwealth v, Nancrede, 32 Pa. 389. 

(81) Physick's Estate, 2 Brewst. 179; Act May 14, 1857, P. L. 
507; Commonwealth v, Gilkeson, 18 Pa. Sup. Ct. 516; Common- 
wealth V, Mackey, 222 Pa. 613. The Act of July 10, 1901, P. L. 
639, has the effect of exempting estates passing to an illegitimate 
from its mother. 

8 
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on the right to inherit it,®^ but there can be no tax on a 
right which is not a tax on the thing to which the right 
attaches. You cannot tax a person without taxing his 
pocket book,®^ and as the Act expressly says that the 
"estates" are taxable, and the "owners" liable for the tax, 
it is hard to see how this distinction can be drawn. 

A!s we have observed, the inventory and appraisement 
are made up as of the date of the death of the decedent 
and the tax should be calculated on that valuation. Of 
course, assets which are omitted, or subsequently come 
into the hands of the executor, are also subject to the 
tax. 8* 

If the estate decreases in value during the year of ad- 
ministration, the tax is, nevertheless, calculated upon its 
value at the date of death, less, of course, the debts and 
expenses of the estate, and it would likewise seem that no 
tax should be assessed on any increased value. ®*^ 

The Act says that no estate that may be valued at less 
than $250 shall be subject to the tax, which the Supreme 
Court has interpreted to refer to the total amount passing 
collaterally, and not to the amount of each collateral be- 
quest.®® 

We should now refer briefly to the more important de- 
cisions concerning the liability of foreign property to the 
tax. And first of personal estate, secondly of real estate. 



(82) Strode v. Commonwealth, 52 Pa. 181. 

(83) Cf. Bittinger's Estate, 129 Pa. 338; Coxe's Estate, 193 Pa. 

ICO. 

(84) Meyers's Estate, 33 Pa. C. C. 277; s. c. 16 D. R. 284. / 

(85) Line's Estate, 155 Pa. 378. 

(86) Act May 6, 1887, P. L. 79, §1 ; Howell's Estate, 147 Pa. 164; 
See s. c. 10 Pa. C. C. 232, for argument contra and compare Cope's 

Estate, 191 Pa. i. 
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By the general rule that mobilia sequuntur personam 
personal property belonging to a deceased resident of 
Pennsylvania is subject to the tax, while that belonging 
to a non-resident is not taxable, irrespective of the actual 
locality of the property at the time of his death. ^"^ 

This rule is simple, sensible and easily enforced, but 
the Act undertakes to tax personal estate "situated within 
this state," even if the person dying "seised thereof" ®* 
be domiciled without the state, and the Courts have felt 
compelled, in some cases, to assert that personal estate 
may, for the purposes of taxation, "acquire a situs of its 
own," or " an actual situs distinct from the legal one." ®® 
So in Lewis's Estate®^ the Court actually imposed the 
tax on securities owned by a resident of New York, which 
at her death were in the hands of an agent in Luzerne 
county, and there administered by an ancillary adminis- 
trator, but the authority of this case has been much 
shaken by late decisions and as the Supreme Court has 
said, it "is not a convincing authority." ®^ 

Conversely, real estate in Pennsylvania should be held 
liable to taxation when it passes collaterally from the 
owner entirely irrespective of that owner's domicile,®^ 
while land situate in other states is not taxable. In so far 



(87) Short's Estate, 16 Pa. 63; Hood's Estate, 21 Pa. 106; Or- 
cutt's Appeal, 97 Pa. 179; Commonwealth v. Ehiflfield, 12 Pa. 277. 

(88) As to the meaning of "seised," see Swann's Estate, 12 Pa. 
C. C. 135; Matthiessen's Estate, 35 Pa. C. C. 580; s. c. 17 D. R. 
201. 

(89) Orcutfs Appeal, 97 Pa. 179. 

(90) 203 Pa. 211. 

(91) Shoenberger's Estate, 221 Pa. 112; Matthiessen's Estate, 35 
Pa. C. C. 580; s. c. 17 D. R. 201; cf. Commonwealth's Appeal, 
II W. N, C. 492. 

(92) Thayer v. Commonwealth, 12 W. N. C. 553. 
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as the Act of 1887 attempts to do this, it exceeds the 
power of the state and is void.®* Nevertheless, where the 
will of a resident of Pennsylvania directs a conversion of 
his foreign real estate, the Courts have held that such real 
estate, and a fortiori its proceeds, are liable for the tax, 
and this is so even if the legatees of the proceeds have the 
right under the will to take the land instead of the 
money.®* But the tax is not payable if the conversion is 
directed to take place at a future time,®*^ and if there is a 
mere discretionary power to sell, there is no conversion 
and the land is not subject to tax.®® 

But there is a still further refinement. It has been re- 
cently held, despite the dissent of the Chief Justice, that 
where the personal estate is insufficient to pay the legacies 
the resulting necessity for the exercise by the executor of 
a discretionary power of sale works a conversion and 
renders the land liable for the tax.®'' Conversely, it has 
been held that land in Pennsylvania, which the non-resi- 
dent testator has ordered to be sold, is converted at the 
instant of his death into personal estate and therefore is 
not subject to the tax.®® This decision follows logically 
from the preceding cases, but the result, to say the least, is 
striking and suggests a further possible development. 



(93) Bittinger's Appeal, 129 Pa. 338. 

(94) Miller v. Commonwealth, iii Pa. 321; Dalr3rmple's Estate, 
215 Pa. 367. 

(95) Handley's! Estate, 181 Pa. 339; Hale's Estate, 161 Pa. 181. 

(96) Dalrymple's Estate, 215 Pa. 367; Drayton's Appeal, 61 Pa. 
172; Commonwealth v, Coleman, 52 Pa. 468. 

(97) Vanuxem's Estate, 212 Pa. 315. See this case criticised by 
Judge Penrose, 62 Leg. Int 435. 

(98) Coleman's Estate, 159 Pa. 231 ; Shoenberger's Estate, 221 
Pa. 112; Wood's Estate, 15 D. R. 55. 
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Conversion may not be only directed of land into money, 
(the usual case) but also of money into land. If a resi- 
dent testator shall direct that his entire personal estate be 
"laid out" in land to be purchased in another state, under 
the above decisions it must be regarded as so converted as 
of the moment of the testator's death, so that the state 
cannot tax it, and under the principle of Miller v. Com- 
monwealth®® this should be so, even if the legatee 
elects to take the personal estate in lieu of the foreign 
realty. 

Indeed, if the testator directs that his real estate in 
Pennsylvania be sold and the proceeds invested in other 
real estate in New Jersey, the Pennsylvania real estate 
must be regarded as New Jersey real estate and, there- 
fore, under Bittinger's Appeal ^ not subject to tax. This 
practical redtcctio ad absurdum shows that the whole pro- 
cess of reasoning is fallacious, and the explanation of the 
fallacy is simply this ; the notional conversion by the will 
is merely a fiction of law designed to carry out the inten- 
tion of the testator with respect to the administration and 
devolution of his estate, and has nothing whatever to do 
with the taxing act, so far as concerns the distinction be- 
tween real and personal estate. Perhaps some day the leg- 
islature will conclude that the only sensible method is to 
tax real estate where it is situated and personal estate 
where the owner lived.^ 

The taxation of life estates, remainders and annuities 

(99) III Pa. 321. 

(i) 129 Pa. 338. 

(2) See 32 Am. Law Reg. N. S. 472, where Mr. Howard W. 
Page, in an interesting note draws a distinction between a conver- 
sion, simply for the purpose of a division among certain legatees, and 
a conversion for payment of debts and for general administration. 
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requires special attention. The value of these is calcu- 
lated according to the age of the life tenant or annuitant. 
The Register may use any method of computation to 
which his mathematical genius inclines him, but the prac- 
tice in Philadelphia county, at least, is to employ the Car- 
lisle tables.® Even if the life tenant or annuitant is of the 
fair sex, it is unfortunately necessary that her age must 
be divulged in order that the tax may be calculated, for 
the greater her age the smaller the tax, of which fact the 
lady should be advised, and although the rival passions of 
vanity and avarice may sway the fair heroine contrari- 
wise, the truth generally emerges triumphant. 

The value of life interests and remainders must be cal- 
culated separately, for each is separately taxed, although, 
if both life estate and remainder are subject to tax, it is 
easier and generally better to have it agreed that the tax 
on the whole taxable estate should be paid at the rate of 
5% once for all. It is singular, however, that this is not 
strictly within the letter of the Act. The remainder 
man may, however, pay before his interest comes into 
possession, but if he does not, he must give security for its 
payment when due.* 

Some curious questions may arise in case of annuities 
and life estates. Nothing is so conducive to a long life 
as a regularly paid annuity, but "even annuitants must 
some time die," as Lord St. Leonards pathetically ob- 
serves,*^ and sometimes in order to appear eccentric, for 
no other reason can be imagined, an annuitant might die 

(3) Goldstein's Estate, 14 W. N. C. 176. 

(4) Act May 6, 1887, P. L. 79, §3 ; Burkhart's Estate, 25 Pa. Sup. 

Ct. 514. 

(5) Handy Book, p. 151. 
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very soon after his benefactor. Now suppose an annui- 
tant or the executor has paid the tax, and the annuitant 
dies before the tax can be recouped out of income. The 
law may well say with regard to the annuitant, he had 
his annuity, why didn't he live up to it ? But the executor, 
who is liable for the tax and may have paid it, or the ex- 
ecutor of the annuitant, should be able to recover it, or a 
portion of it, from the remainder man, although the law 
does not seem to provide for such a case. 

Indeed, if an annuitant dies immediately after the tes- 
tator, it might be technically argued that the tax had ac- 
crued and that his estate was liable. The Court, how- 
ever, would probably be ingenious enough to hold that the 
death of the annuitant before receiving anything was 
equivalent to his refusal to accept. 

Time When the Tax is Payable. 

Fourth: The tax is due at the expiration of twelve 
months from the date of the death and bears interest at 
twelve per cent, per annum, if not then paid, but if the 
executor chooses he may pay the tax within three months 

from the death and if he does so, the Register of Wills 
allows 5% discount. In making the settlement, known 
debts are deducted and an allowance made for expenses of 
administration. It is often desirable to anticipate pay- 
ment, but this is not without risk, for debts sometimes turn 
up unexpectedly, or the settlement of the estate is at- 
tended with unforeseen expenses. 

The appraisement of the tax is final unless an appeal 
is taken under the Act of 1887, and the commonwealth is 
concluded as well as the estate.*^* 

(Sa) Act Mlay 6, 1887, P. L. 79, §12; Allison's Estate, 18 D. R. 
438. 
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When the tax is paid within three months, which run, 
be it noted, from the very day of death, and not from the 
grant of letters, it would seem that the legatee is entitled 
to the discount as against the residuary legatee,® but in 
the absence of a decision of the Supreme Court this may 
be considered doubtful, if the payment be made by the ex- 
ecutor from the moneys of the estate, which, virtually, 
belong to the residue. 

Where the remainder man cannot under the will be as- 
certained until the death of the life tenant, no one can be 
compelled to enter security for the tax, which is not pay- 
able until then, and it will be calculated and paid on the 
value of the estate when it comes into possession.'' 

Gorrectioii af Errors in Payxneiit. 

Fifth: If you make a mistake, for even lawyers will 
make mistakes sometimes, and the tax has been overpaid, 
you have a remedy. 

Where the tax has been paid, and afterwards it is found 
that the estate was not subject to tax by reason of the 
discovery of lineal heirs, the State Treasurer is author- 
ized to refund the tax by the Act of 1899,® and by the 
Acts of 1878 and 1901, the State Treasurer is authorized 
to refund any collateral tax erroneously paid, provided 
that the application is made within two years, with an 
extension of time in cases of partnership and estates in- 
volved in litigation.^ 



(6) BoekeFs Estate, 16 D. R. 351. 

(7) Coxe's Estate, 181 Pa. 369; 193 Pa. icx). 

(8) Act March 22, 1899, P- L. 20, §1. 

(9) Act June 12, 1878, P. L. 206; 6 D. R. 654; Act March 25, 
1901, P. L. 59, §1 ; Lick's Estate, 28 Pa. C. C 113. 
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If the two years have elapsed, the refund can only be 
made by a special Act of Assembly.^ ^ 

If debts are discovered after distribution so that the 
legatee is obliged to refund his legacy pro rata, he is en- 
titled to be repaid a proportion of the tax.^^ 

PenaltieB of Non-Payxnent of the Tax. 

Sixth : The consequences of non payment. 

The executor is personally liable. He has had the pos- 
session of the estate and if he parts with it without de- 
ducting the tax he is bound for it. Render, therefore, 
unto Caesar the things which are Caesar's, for Caesar's 
arm is very long and Caesar's arm is very strong, and he 
may be a seizer, or perhaps a disseiser in deed as well as 
in name. 

Do not forget that while the lien of the tax is limited 
to five years as against purchasers of real estate, it is with- 
out limit as against heirs or devisees. ^^ 

It will be seen that the collateral inheritance tax might 
readily be enforced in such an inquisitorial manner as 
to be almost unendurable, but, fortunately, in Philadel- 
phia we have been favored for many years with officials 
in charge of this business who have administered the Act 
with due regard to the rights and convenience of ac- 
countants, and yet with proper conformity to the law and 
in furtherance of the interests of the Commonwealth. 



(10) E. g. Act for relief of Judson, June 13, 1907, P. L. 618; Act 
to reimburse George Lewis Mayer, May 13, 1909, P. L. 768. 

(11) Act May 6, 1887, P. L. 79, §11. 

(12) Act May 6, 1887, P. L. 79, §20; Cullen's Estate, 142 Pa. 18. 
After 42 years it was held not demandable from the estate; Stew- 
art's Estate, 147 Pa. 383; cf. Ash's Estate, 202 Pa. 422. 
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Messrs. Irwin, Shields, and Conrad have indeed earned 
and enjoy the confidence and esteem of the entire Bar. 

Widow's Etzemptioii of f300. 

Before the payment of debts the Act of April 14, 1851, 
P. L. 612, § 5 and its supplements allow the widow or 
children to retain $300 in real or personal property or 
money. In Burk v. Gleason ^^ a serious doubt was ex- 
pressed whether a widow who remarried and did not 
make her claim against her first husband's estate for sev- 
eral years after his death, had not by her gross laches for- 
feited her right. But in Meyer's Estate ^* the widow 
married within four months and claimed her exemption 
soon after. Judge Hanna, commending her alacrity, ap- 
proved her claim. However, in a later case,^*^ the Su- 
preme Court held that remarriage operated as a for- 
feiture. But there is a way in which the wily widow may 
circumvent the Supreme Court. Let her claim her ex- 
emption at once and having pocketed the money she may 
remarry as soon as she pleases and use her $300 for her 
trousseau. And even the Supreme Court will find it 
difficult to get that money back for the creditors of the 
first husband. 

And, as has been said, if the estate does not exceed in 
amount the $300 exemption, the same may under the Act 
of 1883 be set aside by the Orphans' Court for the widow 
or children upon petition without the appointment of an 
executor or administrator, thus saving, perhaps, some 
trouble and expense.^® 

(13) 46 Pa. 297- 

(14) 18 Phila. 42. 

(15) Kern's Appeal, 120 Pa. 523. 

(16) Act June 4, 1883, P- L- 74, §3. 
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PaTinent of Debts of I>ecedeiit. 

We will now consider the decedent's debts, which are 
often easier to find than the assets with which to pay 
them. And first of preferred claims, which are impor- 
tant in the case of insolvents, who are able to pay their 
debt to nature in full, but little else beside. 

The Act of 1834 enacts that debts shall be paid in the 
following order: "i. Funeral expenses, medicines fur- 
nished and medical attendance during the last illness of 
the decedent, and servants' wages, not exceeding one year. 
2. Rents, not exceeding one year. 3. All other debts 
without regard to the quality of the same, except debts 
due to the commonwealth, which shall be last paid." And 
first observe that there is no priority between preferred 
debts of the same class. The doctor, the undertaker and 

the druggist have equal rights in the first class, while the 
butcher, the baker and the candlestickmaker have equal 
rights in the third class. ^"^ 

Euzieral Expenses, Doctor's and Undertaker's Charges, Ser- 
vants' Wag>es. 

"Funerall expenses," says Lord Coke, "according to 
the degree and quality of the deceased are to be allowed 
of the goods of the deceased before any debt or duty 
whatsoever for that opus pium or charitativum/' ^® and 
the great genius of the common law includes among these 
expenses tombstones as the last work of charity that can 
be done. And quaint old John Weever in his Funeral 
Monuments, says: 

"Sepulchres should bee made according to the qualitie 



(17) Act Feb. 24, 1834, P. L. 70, §21; Ritter's Estate, 11 Phila. 12. 

(18) 3 Inst. 202. 



124 FOR THE SETTLEMENT OF ESTATES. 

and degree of the person deceased, that by the Tombe 
everyone might bee discerned of what rank hee was liv- 
ing; for monuments answerable to men's worth, states, 
and places, have alwayes beene allowed. Persons of the 
meaner sort of Gentrie were interred with a flat grave- 
stone comprehending the name of the defunct, the yeare 
and day of his decease with other particulars, which was 
engraven on the said stone or upon some plate. And 
Gentlemen, which were of more eminence, had their ef- 
figies or representation cut or carved upon a Terme or 
Pedestall as it were of a pillar raised somewhat above the 
ground." ^® 

Our Courts while laying down the general rule that 
such expenditure should be reasonable and according to 
the wealth and station in life of the deceased, have, nev- 
ertheless, been every liberal. In case of solvent estates 
there seems to be, as has been said, no limit to the ex- 
penditure which the testator may direct to be made ^® and 
even in insolvent estates, the rigor of the common law 
has been greatly relaxed. Lord Holt said in Shelly's 
Case ^^ (a name of happy omen) that in an insolvent es- 
tate no funeral expenses are in strictness allowable, except 
for the coffin, ringing the bell and the fees of the parson, 
clerk and bearers, to which Dr. Burn ^^ would thought- 
fully add the cost of the shroud and digging the grave. 
But in Carpenter's Estate,^ ^ which was insolvent, our Or- 
phans' Court allowed funeral expenses of $218, which 



(19) Weever, p. 10. 

(20) Porter's Estate, 'jy Pa. 43 ; Smith's Estate, 181 Pa. 109. 

(21) I Salk. 296. 

(22) 4 Eccles. Law 348. 

(23) 16 Phila. 290. 
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was more than one-half of the whole estate, and in 
Wood's Estate ^* the Court allowed $24.37 for mourning 
for the widow and children, King, P. J., using the rather 
remarkable expression in the course of his opinion, "Adna 
Wood died a poor debtor, if that man can be considered 
poor whose estate is only equal to one-third of his debts." 
But it has been frequently ruled that a man who dies in- 
solvent is not entitled to a tombstone. "Loving hands," 
said Judge Rhone, "may plant instead shrubs, vines, 
flowers and trees," ^^ the reason doubtless being that the 
creditors of the insolvent, who are most vitally affected 
by his death and most sincerely mourn his loss, need no 
costly mausoleum to keep him in their memory. 

The statute recognizes the close association of the medi- 
cal profession with the undertaker, so the other preferred 
creditors of the first class are the doctor and druggist for 
medical services rendered, and medicines furnished during 
the last illness of the deceased. The preference seems 
illogical. If the patient lives, the doctor must col- 
lect his bill just like a butcher or other creditor, but 
if the patient succumbs to the operation or the medicine, 
the doctor or druggist like the undertaker is made a pre- 
ferred creditor, so that it will be observed that the doctor 
and druggist may be better off if they kill than if they 
cure the patient. 

Those next mentioned are servants, among whom a 
barkeeper has been held to be included, in a case with the 
peculiarly appropriate name of Boniface v. Scott,^® but 



(24) I Ashmead, 314. 

(25) Moyer's Estate, 5 Kulp, 167; Villee's Estate, 9 Lane. 353; 
Law's Estate, 8 York 173; Meyer's Estate, 18 Phila. 42. 

(26) 3 S. & R. 351. 
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this decision should be received in these latter days with 
caution, for Judge Gibson puts it upon these grounds: 
"If in this country a tavern were a separate establishment 
unconnected with the domestic scene, I should suppose the 
plaintiff not entitled to a preference; but the contrary is 
the fact. With perhaps the exception of one or two large 
establishments in Philadelphia the concerns of the tavern 
and the family are so blended it is impossible to separate 
them.'' 

Sometimes there is not enough to pay even the prefer- 
red claims, so that the executor must be careful about 
paying them before filing his account, but let me not for- 
get to add that to the glory of our profession commis- 
sions and counsel fees take precedence of all debts what- 
ever. This indeed is the silver lining of the black cloud 
that hovers over insolvent estates. 

Notice to Creditors of Filing Account. Suits in Common Pleas. 

Little can be said here regarding the payment of debts 
in general, as, of course, any claim or suit whatever can be 
brought against a decedent's estate, and it is generally 
safer to let creditors wait until the filing of your account 
and then notify them to prove their claims before the 
Orphans' Court. If they do not appear there the creditors 
lose their grasp upon the fund before the Court. Credi- 
tors are not bound to notify the executor of their claims, 
but may appear at the audit and sometimes unexpected 
debts are there reveale^d. As the estate may prove insol- 
vent, the executor, if he has paid some of them in full, 
runs the risk of personal loss. It is bad enough to have 
to pay one's own debts, but it is something dreadful to 
have to pay another's.^'' 

(27) MtCarron's Estate, 17 Phila. 428; Hammett's Appeal, 83 
Pa. 392; Lex's Appeal, 97 Pa. 289. 
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If the creditor sues in the Common Pleas, the Orphans' 
Court may, in its discretion, suspend distribution for a 
reasonable time, and for a reasonable amount; some 
claims are specially appropriate to common law proced- 
ure,28 and the Court has the discretionary power to di- 
rect an issue to the Common Pleas.^® 

Of course, in many cases there can be no dispute about 

the debt and no reasonable doubt about the solvency of 

the estate, in which case the executor should pay the 

claim. Very frequently he can obtain their approval of 
this course from the residuary legatees or distributees, 

especially when their intelligence fairly grasps the fact 
that the debts are drawing interest at the rate of 6%. It 
should be always remembered that the operation of the 
statute of limitations is not tolled by the debtor's death 
even, it appears, if no letters testamentary or of adminis- 
tration have been issued, for a creditor may compel the is- 
suance of letters.^^ 

It is important, however, to speak of three classes of 
creditors, who frequently give trouble to executors. 
These are undertakers, physicians and claimants for 
board or domestic services. 

TJndertakeTs' Bills. 

I . Exorbitant bills are often rendered by undertakers ; 
excuse me, we should say funeral directors. They often 
take advantage of their position, being called in at a 



(28) Lindsay's Estate, 184 Pa. 262; Rorke's Estate, 26 Pa. C. C. 
468; s. c. 10 D. R., 754; Hammett's Appeal, 83 Pa. 392; Bennett's 
Estate, 132 Pa. 201. 

(29) Paxson's Estate, C. P. 2, June, 1907, 2471. 

(30) York's Appeal, no Pa. 69; Caldwell's Estate, 26 Pa. C C. 
420; s. c. 10 D. R. 679; Act March 15, 1832, P. L. 135, §22. 
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time when the family are not exactly in the mood for 
driving a bargain, and an unscrupulous man does not 
lose his opportunity. Our Orphans' Court, however, has 
laid down the wholesome rule that only such an amount 
will be allowed for funeral expenses as will bear a just, 
fair and reasonable proportion to the amount of the es- 
tate of the decedent and relation to his station in life, and 
will reduce excessive bills, even when they have been in- 
curred by the authority of the executor.^ ^ 

In CuUen's Estate ®^ the decedent, who had been a do- 
mestic servant, died intestate, leaving her accumulated 
savings of $1,167.36 cash in the Savings Fund. Her two 
brothers and a sister were her next of kin and one of 
them instructed the undertaker, who also took out letters 
of administration, to give the deceased a "first-class fun- 
eral." The undertaker charged $810.90, including a cedar 
casket, heavily draped, lined with white silk, with raised 
name, oxidized and gold extension handles at a cost of 
$500, and provided twelve carriages with six professional 
pall bearers "each adorned** as the Court remarked "with 
a button-hole bouquet, while the procession of mourning 
relatives numbered only five persons, but not similarly or- 
namented, this," added Hanna, P. J., "was evidently an 
oversight of the undertaker." "Several undertakers," 
said Judge Ashman, "were called by the accountant as 
experts to define the qualities of a first class funeral. 
Their testimony was even more vague than that which is 
usually given by experts. One of them divided all funer- 
als in two classes. He said, 'There is funerals and there 
are funerals,' but he did not say whether in his opinion 

(31) Bauman's Estate, 5 Pa. C. C. 579. 

(32) 7 D. R. 394; 8 Pa. Sup. Ct. 494. 
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this funeral belonged to the first or the second of these di- 
visions. The exceptants in order to provide materials for 
the judgment of the experts, whom they also produced, 
opened the grave of the decedent and exhumed the coffin ; 
and the casket and its contents, exclusive of the corpse, 
were duly appraised," when it was discovered that the 
casket was a comparatively inexpensive one, not costing 
more than $150. But the undertaker doubtless reasoned 
that what the family really pay for is not the mahogany 
coffin, but the belief that the coffin is mahogany and if 
they have that belief, however ungrounded or under- 
grounded it may be, it is all the same to them and a great 
deal better for the undertaker. The Court, however, re- 
duced the entire credit to the more modest sum of $200.^^ 
In Bauman's Estate ^* Judge Ashman said : "The un- 
dertaker whose claim against the estate is involved in 
these exceptions, is entitled, perhaps, to sympathy. If 
he chooses to borrow an incident from the annals of his 
own profession, he may describe himself with some ac- 
curacy as suspended like the coffin of Mahomet between 
heaven and earth ; he has honored the dead, who can give 
him no thanks, at the instance of the living, who will give 
him no pay." 

Physicians' Bills for Professional Services. 

I regret to say that the taint of commercialism has cor- 
rupted our sister profession of medicine. Lord Coke said 
Fugiens morbum incidit in medicum, and he has divided 
physicians into five classes, of which one is the avari- 

(33) Bradley's Estate, 11 Phila. 87; In Harrison's Estate, 5 Pa. 
C. C. 19, a charge of $466.75 for the funeral of a domestic servant, 
whose entire estate was $2,000, was reduced to $150. 

(34) 5 Pa. C C. 579. 
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cious.^* And in our day too often do physicians and 
surgeons present bills to the estates of their deceased pa- 
tients, with charges in accordance with the size of the 
estate rather than the value of their services. A man 
with an actively insurgent appendix and about to submit 
to a perilous operation for its removal is not in a posi- 
tion to contract with the surgeon as to the amount of his 
charge, and even if he tries to do so, the parties do not 
deal on equal terms. Every lawyer has had many cases 
in which the conclusion is irresistible that the doctor took 
advantage of his position in making his charge against 
his patient's estate. The noble profession of medicine 
affords so many examples of philanthropy and self-sac- 
rifice, that perhaps we have learned to expect too much, 
but at all events the instances of extortion appear worse 
by contrast.®^ 

In one case under my observation the decedent, a 
maiden lady of this city went to a private hospital or sani- 
tarium in New York conducted by a distinguished physi- 
cian of that metropolis. To her he rented for one year 
a room with board at $160 a month, except for three 
months in the summer, when in her absence the charge 
was to be only $100 a month; and he borrowed of her the 
sum of $2,400, for which he gave his note. His patient 
died within three months, and his bill for services for the 
last nine days preceding her death, exclusive of charges 
for rent and board, medicine, nursing, &c., was $2,325, 
being generally at the rate of $300 a day, though in some 



(35) Avari qui medecinam magis avaritiae suae causa quam ullius 
bonae conscientiae Hducia proHtentur. Bonham^s Case, 8 Rep. 117a. 

(36) 0*Bold*s Estate, 221 Pa. 145; Mortimer's Estate, 29 Pa. C. 
C 387; s. c. 13 D. R. 51. 
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cases for no apparent reason he only charged $150 or 
$200 a day. As no operations were performed and there 
was nothing to do, except to ease the last days of a dying 
woman, the charges seemed excessive (especially as the 
woman's whole estate was appraised at only $6,644) and 
the total bill seemed so curious an approximation to the 
doctor's notes as to lead to the inference that this was 
simply a new way to pay old debts. 

Clsdms for Servants' Wages and for Board Bills. 

Wages of domestic servants and charges for nursing, 
boarding and personal services are generally paid weekly 
or monthly, and, therefore, a presumption of fact arises 
that they were paid regularly at the time they became due. 
Hence, claims of this nature, especially when they cover 
a considerable period of time before the death of testator, 
are regarded with suspicion by the Court, although the 
presumption of payment may be rebutted.**^ 

Buty of Executor as to Assets Fledged or liortgaged. 

The inquiry as to debts will sometimes reveal the em- 
barrassing fact that the testator has pledged his valuable 
assets as collateral security for his debts, or has been en- 
gaged in speculative enterprises. No situation calls for 
the exercise of greater caution and requires sounder busi- 
ness judgment. If the executor, who generally relies 
upon the opinion of counsel, continues the loan or the 
business venture, he takes g^eat risk ; if on the other hand 
he sells out, and incurs considerable loss, he is apt to be 



(37) McConneirs Appeal, 97 Pa. 31 ; Ranninger's Appeal, 118 Pa. 
20; Houck V, Houck, 99 Pa. 552; Sayer's Estate, 8 Pa. C. C. 32; 
Cooper's Estate, 7 Pa. C. C. 365; Voldemar's Estate, 4 Pa. C. C. 
577; Koecker's Estate, 9 Pa. C. C. 238. 
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severely criticised by the parties interested. The same 
caution applies, though not to the same extent, where the 
testator's real estate is heavily mortgaged. 

In this connection it should be observed that if the 
testator leaves real estate, which is subject to a mortgage 
made by a prior owner, the devisee (or heir) takes the 
property subject to the incumbrance, but if the testator 
himself made the mortgage to secure his own bond, the 
devisee (or heir) is entitled to have the mortgage paid out 
of the general personal estate.^® 

In England the law on this point has been changed so 
that the land is primarily responsible, while the mort- 
gagee, after exhausting the land, has the right to be paid 
the balance of his debt from the personal estate.*^ Per- 
haps this change might be advisable here. Sometimes 
the present rule works hardly. As a practical caution to 
an executor, it should be remembered that, after all, these 
questions of exoneration and marshalling are governed by 
equitable principles and that the intention of the testator, 
which is often the important problem, can only be deter- 
mined by the Court, so that the executor should be very 
careful in acting upon any general rule. Furthermore, 
if the mortgage creditor fails to make his claim for pay- 
ment, or if the heirs or devisees make no claim for exon- 
eration at the audit, they not only lose their grip on the 
balance for distribution, but apparently waive their right 
to payment out of any subsequent fund.**^ 



(38) Hirsfs Appeal, 92 Pa. 491; Stuard's Estate, 17 Phila. 498; 
Burton's Estate, 15 Pa. C. C. 367 ; s. c. 3 D. R. 755. 

(39) Stat. 17 & 18 Vict. Ch. 113. 

(40) Piper's Estate, 208 Pa. 636. The latter point was not decided. 



FOR THE SETTLEMENT OF ESTATES. 1 33 

SEtight of Widow or Husband to Take Against the WilL 

The widow or husband has a right under our statutes 
to elect to take against the will.^^ A widow, if there be 
issue, is entitled to take against the will one-third of the 
real estate for life and one-third of the personalty abso- 
lutely and one-half in the same way if there be no issue, 
which is what she would take under the intestate laws, 
but the recent Act of April i, 1909,^^ gives the widow, 
where there is no issue, the first right to receive five 
thousand dollars in real or personal estate before the 
division of the estate into equal shares. 

AJ husband, on the other hand, is not entitled to take 
against his wife's will what he would have taken had she 
died intestate, but what she would be entitled to take 
against his will, or else he may take his life estate in the 
realty as tenant by the curtesy, the result of which is that 
if there are more than two children, the husband takes 
more against his wife's will, which may leave him noth- 
ing, than if she dies intestate."*^ 

The election need not be made until the expiration of 
the year of administration, nor until full information has 
been furnished of the condition of the estate, but the law 
of Pennsylvania, always favorable to the female sex, 
recogpnizes the right of the widow to change her mind and 
say I will and I won't when she feels like it, so although 
she may have made her election at the audit, she may 



(41) Act April 8, 1833, P. L. 249, §11; Act April 11, 1848, P. L. 
536, §11; Act May 4, 1855, P. L. 430, §1. 

(42) P. L. 87. 

(43) Dickinson v. Dickinson, 61 Pa. 401. In cases of the hus- 
band's election the effect of the Act of April i, 1909, should also be 
considered. 
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withdraw it before the Judge files his adjudication.*** 
The effect of an election upon the legacies bequeathed by 
the will, though very important, cannot here be consid- 
ered. 

In old times the widow had the right of quarantine, 
which has no reference to any infectious disease of which 
her husband died, but was a right secured by Magna 
Charta, Cap. 7, to tarry in the chief house of her husband 
for forty days, within which time her dower shall be as- 
signed to her, though if she married again within the 
forty days. Lord Coke says, she lost her quarantine.**^ 

Quarantine no longer flourishes. One by one the great 
rights, supposed to be secured by Magna Charta, disap- 
pear in our modern civilization. 

Payxxieiits on Account of Distribution Fending Administration. 

Among the unpleasant features of practice are the fre- 
quent requests for payments on account pending the year 
of administration, preferred by legatees or distributees, 
who always expect and frequently demand as their right 
immediate payment, scouting with ridicule the possibility 
of debts. 

Judge Penrose, in Gallen's Estate,^® said that it was in 
many cases highly proper, or perhaps, the duty of the ex- 
ecutor to make such pa3mient, but even refunding bonds 
under the Act of 1834^^* afford no absolute security, 
which can only be attained by a pa)mient under an award 
of the Court in its adjudication upon the account. How- 



(44) Barry's Estate, 13 Phila. 310. 

(45) Co. Litt. 32b, 34b. 

(46) 8 Pa. C C. 37. 

(46a) Act Feb. 24, 1834, P. L. 70, §58. 
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ever, when the legatees are asked to give a refunding 
bond, even their own bond without surety, to indemnify 
the executor, the question of debts assumes in its practical 
aspect an importance theretofore unappreciated, and they 
generally conclude to wait. 

If, moreover, payments are made on account of general 
legacies, they are subject to discount in favor of the re- 
siduary legatees, and in practice this is generally calcu- 
lated at 5% or 6%, or perhaps the rate earned by the es- 
tate, another fact which moderates the anxiety of the lega- 
tees for speedy pa)mient. 

The risk is less in case of specific legacies, which are 
preferred so far as abatement for debts is concerned, to 
pecuniary legacies, and as a rule may be safely delivered. 

Ezeciitors' Commissions. 

An executor or administrator in Pennsylvania has al- 
ways, it appears, certainly from very early times, been held 
entitled to a reasonable compensation for his services and 
responsibility. Chief Justice Tilghman said in 1811 that 
this had been so as far back as the testamentary law can 
be traced.^ "^ 

In this respect our law widely and wisely differs from 
that of England, where the executor gets nothing unless 
the testator allows him a legacy by way of compensation 
or honorarium, "It is not to be expected," said the same 
Judge in another case,^® "that executors should sacrifice 
their time and subject themselves to hazard without some 
remuneration." Yet we note that in a very recent case 



(47) Wilson V. Wilson, 3 Binn. 560. 

(48) Pusey V. Clemson, 9 S. & R. 204. 
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our Orphans' Court has expressed a regret that the Eng- 
lish rule has not been followed here.^® The amount is 
difficult to fix. "It is an honorable duty," said the Chief 
Justice in the case cited, "which ought not to be under- 
taken from motives of mere gain;" and he further said 
that, "the common opinion and understanding of this 
county has fixed upon 5% as a reasonable allowance." 
And it has also been said that 2j^% is a proper compen- 
sation for the responsibility alone. The usual commis- 
sions on the sale of real estate are from 2j^ to 3%.*^^ 

The cases upon the subject of the quantum of execu- 
tors' commissions are so numerous and so dependent upon 
their special facts, that any attempt to deduce really help- 
ful general rules from them would be futile, beyond the 
fundamental principle that commissions are intended to 
afford compensation to a faithful executor for his time, 
labor, and responsibility. It is worth while to note, how- 
ever, that if the testator in his will fixes a certain sum, or 
gives a legacy, however, nominal in amount, to his ex- 
ecutor in lieu of commissions and the executor accepts the 
office, he cannot claim anything more, no matter how ar- 
duous his labors have been.*^^ 

In a very recent case the will directed that each of three 
executors should receive $6,000 in lieu of all commis- 
sions; all three qualified, but one of them died in four 
months and, of course, before the estate had been settled. 
Yet our Orphans' Court, affirmed by the Supreme Court, 



(49) Sweatman's Estate, 35 Pa. C. C. 248; 223 Pa. 552. 

(50) Stevenson's Estate, 4 Wharton, 98; McElhenny's Appeal, 46 
Pa. 348; Eshleman's Appeal, 74 Pa. 42. 

(51) Hay's Estate, 183 Pa. 296; Hill's Estate, 34 Pa. C. C. 493; 
s. c. 16 D. R. 984. 
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held that the estate of the deceased executor was entitled 
to recover the full sum of $6,000 on the ground that the 
testator "took the risk" of his executor's death, which in- 
deed might have occurred the day after he qualified.^^ 

Unusual or Peculiar Bequests, &c. 

Sometimes the will contains unusual or peculiar be- 
quests or provisions, which may prove troublesome to the 
executor or impose special responsibilities upon him. 

Thus in one case a testator said, "I give and bequeath 
unto Edward Payson one sealed envelope, which contains 
reading matter and nothing of money value and which 
will prove interesting reading to him in his leisure mo- 
ments." ^^ In such a case it would be advisable to re- 
quire the envelope to be opened in the presence of wit- 
nesses in order to see that nothing subject to collateral 
inheritance tax was included in it. 

Sometimes the purpose of the bequest cannot be liter- 
ally carried out. In one case the testator bequeathed $50 
to Archbishop Ryan to make herself and her deceased 
husband life members of the Seminary of St. Charles 
Borromeo.^^ 

Sometimes it is difficult to identify the legatee. Thus 
in a recent will the testatrix provided a perpetual mem- 
bership in St. Peter's Purgatorial Society "for the most 
neglected soul in Purgatory." ^^ The competition for this 
legacy will doubtless be keen, though the perpetual char- 



(52) Sweatman's Estate, 35 Pa. C. C. 248 ; 223 Pa. 552. 

(53) Will of Alfred Bamber, No. 1083 of 1891. 

(54) Will of Elizabeth Kelley, No. 2319 of 1906, O. C. Oct. T., 
1907, 661; 17 D. R. 456. 

(55) Will of Alice A. Simpson, No. 21 14 of 1908. 
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acter of the membership might to some persons appear to 
be an objection. The great difficulty will be to ascertain 
the person intended and as extrinsic evidence is undoubt- 
edly admissible, the executor may find it necessary to apply 
to the Court for a commission or, perhaps, letters roga- 
tory to take testimony. 

So another recent will gave in trust a fund for the 
maintenance of two cats. The executors made a vain 
search for their cestuis and stated to the Court that they 
could not be identified and that their whereabouts were 
unknown, whereupon Lamorelle, J., held that " in the 
absence of any proof of their present existence or of any 
means of identification (for cats are cats) judicially at 
least their respective nine lives have been snuffed out," 
and awarded the legacy to the remainder man."** 

It is a matter of regret, as the cats were presimiably 
collaterals and their legacies subject to tax, that the Reg- 
ister of Wills missed the opportunity of calculating their 
expectancies of life, and the value of feline life estates. 
The Carlisle tables are obviously inadequate, and it would 
have been difficult to determine how many of their nine 
lives had already been used up. 

However, it is a relief to have it judicially detennined 
that Cats is Cats, just as Pigs is Pigs, especially as we 
have heard hints to the contrary. Sam Weller's friend, 
the pie man, said to him about the pies : "They're all made 
of them noble animals" — pointing to a wery nice little 
tabby kitten, — "and I seasons 'em for beefsteak, weal or 
kidney, 'cording to the demand. And more than that," 

(56) Will of Elizabeth A. Heritage, No. 54 of 1907, O. C. Jan., 
looS, No. 534. See as to the validity of legacies for animals Re 
Dean, 41 Ch. Div. 553. 
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says he, "I can make a weal a beefsteak, or a beefsteak a 
kidney, or any one on 'em a mutton at a minute's notice, 
just as the market changes and appetites wary." 

Suggestions as to Duties of Ck)iin8el. 

The delicate question of counsel fees I pass over with 
dry foot, as any Practical Suggestions would be en- 
tirely superfluous. But I can say that the labors and 
responsibilities of counsel are, as a rule, not appreciated 
and very frequently not sufficiently compensated. On 
the other hand, counsel sometimes make exorbitant 
charges for routine services. 

Counsel should remember that he represents the ex- 
ecutor primarily, and should maintain impartiality be- 
tween the rival claims of distributees. As a rule he should 
not represent any of them as against the others, be- 
cause he may be suspected of using his position to give 
his client an unfair advantage and indeed can hardly 
free himself from bias. But cases very frequently arise 
where it is entirely proper, though they should be care- 
fully scrutinized. The legatee who asks his advice may 
be an old client, or the executor himself may be person- 
ally interested, or be testamentary trustee, or the pro- 
priety of it may be generally recog^zed. Sometimes your 
opinion may be asked as to the construction of the will, 
and if you give it, you should give it with strict impar- 
tiality and encourage the parties in proper cases to en- 
gage independent counsel and test the question in Court. 
Let them understand, moreover, that a free opinion, 
which you are frequently asked to give, is worth exactly 
what is paid for it. Your relations with your client, the 
executor, should, of course, be of the most confidential 
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character. He has a right to your best judgment and 
careful advice ; in many cases he will turn over to you the 
entire management of the estate and do nothing but sign 
the papers you prepare for him. But where matters of 
business judgment are concerned, make him understand 
that he must assume the responsibility and that your duty 
as counsel is primarily to advise upon the law. Where he 
has, as frequently he has, decided opinions upon the man- 
agement of the estate he \vill follow his own opinion, but 
never let him overrule you in any question of law, even on 
a doubtful point. If any mistake as to the law is to be 
made, that is exclusively your business and not his. 

Practice in the settlement of estates will afford abun- 
dant opportunity for the observation of human nature, 
not always in its most attractive aspects, but agreeably re- 
lieved by the presence of the Comic Muse. You will see 
men and women swayed by disappointment, hatred, envy 
and avarice, with the accumulated passion of years ex- 
ploding in the division of the paternal estate. Not al- 
ways, of course, but frequently, and counsel have often 
opportunity by judicious advice, good temper, tact, pa- 
tience and consistent impartiality to allay the storms of 
feeling, or at least to prevent open conflict or scandal. 
But you must beware of mingling with family feuds, or 
the fury of faction will unite against yourself. 

As you will soon enter upon the active and successful 
practice of law, you may permit me to make a final sug- 
gestion as to your intercourse with the older members 
of our profession. You will soon meet men who were 
admitted to the Bar twenty, thirty, or even forty years 
ago, so that naturally they cannot compete with the 
fresh, vigorous intellect of youth and they have had time 
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to forget all they learned as students, while you will be 
fresh from your examinations and know all the law up to 
date. Treat these older men with consideration and kind- 
ness. Do not look down upon them, because many of 
them have not achieved the success, which in a few years 
will be yours. They are generally doing their best. 
Help them whenever you can. You do not realize how 
much they will appreciate a courteous word of encour- 
agement, a hearty shake of the hand, or even a pleasant, 
simny smile of greeting from men so much younger than 
themselves. And if you do so, you will have a just right 
to look forward to the like treatment in coming years 
from the young lawyers of the future, who are as yet 
unborn. 
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